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couched in informedand clear andplain manifestlylanguage
the of law the issuesjury the and of their induty determining
submitted. find as-Nor do we the court improperlythat

de-forsumed as controverted facts which wereproven any
termination theby jury.

errorsrecordThe sustains the and no reversibleverdict
intervened.

the affirmed.JudgmentBy Court.—

Income Tax Cases.

State ex rel. Bolens vs. of andFrear, Secretary State,
others.

Winding ofFrear,and vs.others, SecretaryAppellants,
others,State, and Respondents.
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(1-15) Original jurisdiction,SUPREMECourt: Jurisdiction. when
juris:Questions publici Prerogativeexercised: writs: Actions

Taxpayers’by Restrainingrelators:the state: Private actions:
expenditures by Questionsinvalidstate under statute:officers
determined.

(10) Injunction: Prerogative writs.Circuit Courts: Jurisdiction.
Taxpayers’(35) actions.
op (16-34) Equal pro-Incomes: Constitutional Law.Taxation

and there-the Rouble Land incometection laws: taxation:of
Progressive Ex-rates: rates:DifferentClassification:from:

Corporations:Partnerships: Corpo-emptions: Nonresidents:
in Rental value resi-included "income:”rate bonds: What of

self-govern-Income and children: Localdence: Officers:wifeof
appointed:incomes, or Taxelectedment: Assessors howof

power.Delegation legislativecommission: of
invalidity:(15, 20, 29-34) Retro-Construction: PartialStatutes.

law.active

supreme bystate, broughtagainst virtuethe courtin1. theActions
3200, (1898),given arein sec. Stats.stateof consent of thethe

case,purview and noth-in thisof the decisionthenot within
anyhavingopinion bear-ing be asis to construedin thesaid

ing it.actions underoron that section
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original jurisdiction jurisdictionsupreme2. The of is athe court
appearsreserved for the to heuse of the state itself when it

necessary protect prerogatives orto vindicate or its franchises
people: punish pre-or libertiesthe of its the state uses it to or

wrongs people.vent to itself or to the whole
always plaintiff only3. The state in issuch a case the and the

byplaintiff, brought attorney generalwhéther the action he the
againstor, consent, privatehis on the relation of a individual

permission privateunder the and direction court. Theof the
injuryincident; brings publicrelator is a he themere the to

J court, by powerof the and virtue ofattention the court the
by broughtgranted the constitution that the suit becommands

by and for the state.
falling following general held4. have beenwithin the classesCases

supremeoriginal jurisdictionproperly „of thebe theto within
deprived(l)'a wrongfullycourt, e., those in citizen isi. which

usurped; (3)liberty; (2) a fran-officehas beenof his a state
abused,usurped,grantable only by orthe state has beenchise

corporationspublic-serviceforfeited; (4) regulating ina law
disobeyedsystematicallypeople setandthe interests of isthe

naught; (5) navigable tois boundriver the stateat a which
highwaykeep open or encroachedas a for all obstructedis

bygrantedpublic theupon, or a railroad built a.charterunder
destroyed; (6) toofficer declinesstate is about a stateto be

dutyperform performance theof whicha in theministerial
interest; (7) islargepeople officera statea materialat have

affectingmateriallyperform the inter-actabout to an official
contrarylarge,people im-to law orof the which isests .at

upon byposed violates constitu-him ofthe terms a law which
■ publici(8)provisions; such, in a mattertional the situation is

lackingentirelyjuris, remedy isin the lower courtsthat the
absolutely jurisdictioninadequate, takenmust beor and hence

' justice denied.or will be
mayby arisenot5. is not meant this classification that casesIt

jurisdiction,original al-exercisewill call for the of thewhich
they maythough named.classesfall either of thenot within

although involving question piiblioi juris,case, not comea will6. A
effect,onlyoriginal jurisdiction local in itsif bethe itwithin

eighthsubject only exception aboveclassin theto namedthe
mentioned.

primaryinterest,involving private or one whosea mere7. A case
privatepurpose wrong,to a be entertained.is redress will'not

privatedismissed, however, anot be there is8. A case will because
interest, privatepublic, providedthe theinterest involved with

merely publicand vindication of theinterest be incidental the
right primary purposebe the of the action.
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involving private public9.An action a as well as a willinterest
merely private may dropnot be dismissed because the interest

out, provided privatepublicthe and interests be severable and
publicthe interest still exists.

given powerThe not10. has the circuit court the tocpnstitution
injunction jurisdictionálprerogative writ,use the writ of as a
given supreme court;as has to theit been hence the circuit

power, brought byhas not the in an action not thecourt at-
torney general individual,privatebut on the of a torelation

prerogative purposes.foruse writthe
(astaxpayer’sA action that action is known in the circuit11.

taxpayercourt) party, repre-wherein the himself is the actual
senting people comparativelyornot the whole the but astate

original jurisdictionclass, is not within the thelimited of su-
preme court.

however,jurisdiction may, properlyoriginalThe be used at the12.
private stayupon relation of a individualinstance and the to

expenditure pur-by proper the of the state’s funds forwrit
byby necessary implicationexpresslyposes or forbidden the

constitution; action in a is ofbut the such case the action the
taxpayingstate, the action of the relator.not

spend moneyare about thestate officials to state’s in13. Where
' executing law, may, byunconstitutional an actionan leave of

court, brought preventin the name of the tobe state thethe
funds;misapplication judgeof its but the'court willthreatened

guardcase,exigency each and will endeavor toinof the
original jurisdiction triflingagainst of its in cases orthe use

purposes.accomplish ulteriorto
(ch. 658, 1911) sweep-such aLaws of makestax lawThe income14.

policychange generaling intaxation and of taxationin methods
state, resultingthroughout confusion would be soand thethe

two,yearbeing operationif,great in for a or it shouldafter
invalid, question as to constitution-a serious thethatbe held

seriously affecting preroga-questionality thelaw is aof the
justifiespeople, and theof theand the libertiesthe stateoftives

supremeoriginal jurisdiction court intheofof theexercise
validitytestingpurposebrought of thetheaction, oftheforan

expending statelaw, fromofficersadministrativerestrainto
executingmoneys the same.in

questionsonly will be whichdeterminedthosean actionsuchIn15.
validity act,relatingmay the wholeto the ofasconsideredbe

may arise,consideration, concrete casesleaving asfor future
validity provisionsrelating asminor toquestions ofto thethe

of detail.matters
amended, propertyVIII, Const.,1, ofas taxationart.sec.Under16.

separaterecognized and distinctasareof incomesand taxation
permitted.things, areand both
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there-The taxation of land itself and also the income derived17. of
from, .provided 658, 1911,in violate theas ch. Laws of does not

Const, “equal pro-S., guaranteeingamendment,XIVth U.of
of thetection laws.”

lay uponXIVth amendment does not the18. Said states an unbend-
ing equal they may levyexemptions,rule of taxation: make

upon classes, property theydifferent different tax such asrates
choose, they choose, longand make such deductions as so as
they obey proceedconstitutions and within reason-their own

general usage.able limits and
progressive feature in taxation of incomes under19. The the

by graduated658, 1911, accord-the rate isch. Laws of which
ing expresslyincome, authorizedsize of the taxable isto the
by theand not within the inhibition ofthe state constitution is

Const,amendment,XIVth of U. S.
Const, (providingWhether, 2, IV, theU. S. thatunder sec. art. of80.

privileges andshall he entitled to all“citizens each stateof
states”), provisionsthein the severalimmunities of citizens

exemp-658, 1911, deny to nonresidentsof whichof ch. Laws
valid, not deter-are isto residentsare allowedtions which

invalidityinvalid, as athe actnot affectdoesIf theirmined.
whole.

against aan assessmentprovision allowswhichin said actThe21.
notice, although in case ofincreased withoutto benonresident

2,given, IV,be does not violate sec. art.notice musta resident
'Const, of U. S.

incomes, provided act,infor the not aof isof assessorThe22. office
office,villagecounty, city, town, an officewhich ex-nor is itor

adopted orwasstate constitutionwhen thein substanceisted
efficiency either of theor ofexistencetheis essential towhich

bymunicipal not covered theIt is thereforedivisions.said
4, VI,self-government andsec. art.found inguaranties localof

Const.; such as-XIII, latter section9, under theandart.sec.
any way legislatureappointed in themay orelectedbesessors

may direct.
legislative power in the statevestdelegation toofnot ais23. It

appointing oflaw, power assessorsby ofcommission, thetax
fixing salaries.theirandincomes

areexemptions to individualsby allowedwhichA classification24.
upon be-differencessubstantialpartnerships is basedtodenied

discrimination,unjust isandclasses, involvenotdoestween
valid.

exemption in-of lifeanwhichunderalso, classificationaS9,25.
legally$10,000 de-to oneallowedisofamountto thesurance

persons,though isdeceased, to otherdeniedpendent on the
valid.
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provision taxpayer paid personal propertyThe26. that a has awho
year may paid upontax for the amount creditedhave the so

tax, anyhis does notincome involve invalid classification.
Income, meaning 1, VIII, Const.,27. within the of sec. art. as

mayamended, money,need not he ishut he that which con-
money;vertible into the estimated rental of residenceand

property occupied hy may pro-properly, asthe owner thereof
act, partvided he a of the income.in the taxed as owner’s

provision livingThe28. that the income a wife her husbandof with
income,shall he added to his and the income of each child

yearseighteen age living parentsunder with shall heof its
parents, a based onadded of the involves classificationto that

differences and is valid.substantial
year toNeither 1911 are he29. the fact that incomes for the entire

Julytaxed, although go 15ththe law did into effect untilnot
year, profits saleof from the ofnor the that derivedthat fact

years previouslyproperty purchased anyat time threewithin
included, void.orare to the law retroactivehe renders

1087m, 22)(inprovision of aWhether the sec. that the income30. —
politicalfrom different subdi-the state derivedresident of

purpose of determin-he for thevisions thereof shall combined
rate,ing exemptions aof nonresi-and while the incomethe the

separately ofin each theassessed and taxeddent heis to
derived, discriminatingmunicipalities —thusfrom which it is

hy subjectingagainst incomestheirsome residentsin instances
Const,IV,2,rates,part higher art.in of sec.in to violation—is

S.,of II. not determined.
part provides a rate of taxationThat of sec. 1087m—6 which31.

pre-corporations from ratefor incomes of different thethe
uponindividuals, based'involves a classificationscribed for

and is valid.substantial differences
corporationsAlthough andincludes all doesin termsthe act32.

exceptspecifically name the officershanks nornationalnot
constitutionally taxed, fact doesthatcannot hewhose salaries

any publicor officershanksit. If nationalnot invalidate
subjectedconstitutionally the law will beto the taxbecannot

applying them.not toconstrued as
1087m, 2,provisions, under thein sec. which in-33. Whether the —

sohe taxed far as derived fromcomes nonresidents are toof
state, incomes derived from businessthe andsources within

portionhe taxed on thatin are toitsinterstate character
propertyandtransactedderived from businessisthereof which

stated),(to as arethereinascertainedin the state helocated
valid, determined.notis

1087m, (h), portionprovision, athat ofin —3sec.Whether the34.
(tocorporate as thereinhe ascertainedbondsthe interest on
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provided) against bondholders,shall he taxed ifthe and not
paid by against corporationthem shall be enforced the and
may paymentthen be ondeducted from the interest thenext
bonds, valid,is not determined.

taxpayers’ against auditing disbursingNo35. action or officers of
state, prevent moneyspayingthe to fromthem out of the state

treasury, can be inmaintained the circuit court.
Marshall, J., part.dissents in
Timlin, J., part.dissents in

Barnes, JJ., partKerwin and took no in the decision of the
question jurisdiction.of

Obiginal action in this court on thebrought relation of
Brear,W.Harry Bolens A.Jamesagainst State,ofSecretary

and alsoothers;
Appeal from an order of the circuit forcourt Dane county:

E. Rat Stevens, Circuit Judge. Affirmed.
The facts are stated in the opinion.

Bolens,Eor relator,the there was a &brief by Carpenter
Boss, and oral argument by Benjamin Boss.

For the and others there was a briefappellants Winding by
Flanders, Bottwm, Bottwm,&Fawsett and aattorneys, sep-
arate Geo. D. Van of and oralDyke, counsel,brief by argu-

Flanders, Fawsett, Vamment J. F. and Geo. D.G. C.by
tDylse.

In ofinvalidityof the contentions as to thevarioussupport
658, of in the aboveLaws there were briefs1911, cited,ch.

Pollockother authorities:thementioned, following, among
15 Ct.Sup.580, 581,& T. U. S. 429,Farmers’ L. Co.■v. 157

v.Weston419, 444;12 Wheat.Brown v.673; Maryland,
Comm’rs, 435;16•Charleston, Pet.2 Dobbins v.449;Pet.

Manchester, Second553;Atl.61,1ST.H. 36Kermard v. 68
Milwaukee, 587,v. 94 Wis. 69 N. W.595,Ward Sav. Bank

Merrill, 99200, 1044;v. 122 Wis. N. W.185,359; Kingsley
326,122 U. S. 7Pennsylvania,& S. S. Co. v.Philadelphia

State, 522;113 N. W.205,Black v. Wis. 89Ct. 1118;Sup.
Bank, 594;Ct.283,18T. <&S. 170 U. S. Sup.v. Ill.Magoun

Drake, E. EstateIll. N. 321;v. 47122,167Kochersperger
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Mahoney,Estate1, 21, 19;191 Pa. 43 Atl.St.Cope, ofof
Martin, 412,121 Wis.v.389;133 Cal. 65 Pac. Huber180,

U. S.118Yick Wo v.1135; Hopkins,105 N. 1031,W.434,
B. Co. v. Pennsylvania,6 Bell’s1064;Ct.356, 369, Sup. Gap

Bocine,v. 13533;10 Ct. Blauson232, 237, Sup.134 U. S.
316,v. 73 Wis.rel. Dwinnell Gaylord,State ex398;Wis.

Lac, 253,109 Wis.Fond duO’Connor v.41 W. 521;N.325,
Wirth, 459,N. Y.150Baihbone v.W. 327;85 N.265,264,

Williamsex rel.et State8 77915; Cyc.45 N. E. seq.;469,
T. Co.Samuelson, TJnionB.712;111 W.499, N.v. 131 Wis.

v. Ken-36; SelligerCt.26194,S. Sup.v. 199 U.Kentucky,
L. Ins.429; Metropolitan29 Ct.200,213 U. S. Sup.tucky,

Orleans, Buck v.395, 499;205 U. S. 27 Ct.Sup.NewCo. v.
Beach, State Tax on400, 712;27 Ct.392,206 S. Sup.U.

<$>Bonds, N. B.300, ;319 W.15 Wall. ChicagoForeign-held
State,v.State, W. Beals557;108 N.553,128Co. Wis.v.

Wis. Cent. B.347; 811;121 N. 37 Cyc.W.544,139 Wis.
Knowlton v.N.87, 833;W.37,Co. 52 Wis. 8TaylorCo. v.

rel.Moore, State ex Wink-20 Ct. 747;U. S. 41, 82, Sup.178
Co¡.Essex345;N. W.172,101 Wis. 76ler v. Benzenberg,

511,73 Atl.Law, 575,N. J.77Park Comm. v. West Orange,
Whitcom, 468;N. State110,122 99 W.v. Wis.State512;

Trustees, 954;N.44,121 98 W. PhippsWis.ex rel. Bisch v.
456;N. W. SouthWis. 113153,B. Co. 133v. Wis. Cent.

Morrow, 348,11 W.S.406,v. 87 Téuu.St. B. Co.Nashville
12 418; SpragueWall.Maryland,A. Wcvrdv.853;2 L. R.

reA. InFletcher, 840;37 L. R.69, 239;Vt. 37 Atl.v. 69
Estate, 259 ;54 Pac. Oliver v. Wash-Cal. 112,126Stanford’s

Mills, v. Union 8. P. Co. 184268;ll Allen, Connollyington
v. Kansas431;22 Ct. Clark567, Sup.540, 560, 561,U. S.

20 284;Ct. v. Kansas114, 119, Sup.176 U. S.City, Cotting
&183 S. 22 Ct. F.79, 30; Gulf,Y. Co. U. C. S.Sup.S.City

Ellis, Ct.S.-150, 159, 160, 255;165 U. 17 Sup.B. Co. v.
Pratt, 121 Eed. Northern.•& v. 772,C. Peacock Co. 776;W.

Walker, F. Asso. v.681;B. v. 47Pac. Co. PhiladelphiaFecL
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York, 110,New 119 U. S. 120, 1 Ct. 8cm121, 108;Sup.
Mateo v. B.Co. Southern Pac. Co. 13 Red. 722, 733; Nunne-

State,macher v. 129 Wis. 108 W.190, 223, 627;N. People
Daniels,v. Y.37 N. ex rel.Raymond, 428; State v.TIessey

Hotchkiss,143 Wis. 649, 128 N. W. Kirtland v.565; 100 U.
S. 491, New' Orleans v.498; 175 U. S.Stempel, 309, 20 Sup.

Bank,Ct. v.110; Merchants’ Nat.Tappan 19 Wall. Or-490;
leans Parish v. New York L. Ins. Co. 216 S.U. 517, 523, 30

Ct. U. S. v. BrieSup. 385; B. Co. 106 U. S. 1327, Ct.Sup.
Greenhow,Hartman223; v. 102 U. S. 672, 684; Owensboro

Owensboro,Nat. Bank v. 173 U. S. 19664, Ct.Sup. 537;
Justices,the 53Opinion N. H. Melrose,v.634; Dyer 197of

Melrose,Mass. 99, 83 N. E. 6; v.Dyer 215 U. S. 30594,
Lac,Ct. HamiltonSup. v. du410; Fond 25 Wis. 496; Rich-

Tarr,ards v. 42 Nan. 22 Pac. 557.547,
Eor tbe defendants and thererespondents was a brief by

Jackson,tbe Attorney General and Bussell deputy attorney
a brief B.general; by J.separate Dodge, counsel forspecial

Greene,state;tbe briefsseparate Geo. G.by andcounsel;
Jackson,oral Mr. Mr.argument and Mr.by Dodge, Greene.

Bowse,They cited, cases,besides other v.Glasgow 43 Mo.
Comm’rs,479; Wilcox v. 103County Mass. &■544; Drexel

Brown,v. 46 Pa. St. Comm. v.31;Co. Comm. 91 Ya. 21762,
Hart,E.S. New Orleans 14 La. Ann.357; v. C.803; W.

Pratt,& v. 121Peacock Co. Red. Wintz v. 31772; Gerardey,
Ann. v.388; 93,La. etc. 60 Ga. Al-381, Mayor,Waring 99;

Wells,v. S.derman 85 S. C. 67 E. In-507, 781; Seligman,
Tax, 5, Nennan,come ch. and eases cited; Taxation,Income

State,ch. Black v. 113 Wis.1; 205, 89 N. W. 522; Nunne-
State, State,macher v. 129 Wis. N.190,108 627;W. Beals v.

Bank,139 Wis. 121 W.544, N. 347 v. III. T. & S.\Magoun
Illinois,U. 18S.-283,170 Ct. v.Sup. 594; Billings 188 U.

Miller,97, 104,S. 23 Ct. Blackstone v.272; 188Sup. U. S.
Titusville,23 Clark v.189, ;Ct. 277 184 U. 22Sup. S. 329,
Drake,Ct. v. Ill.382; 167 47 E.Sup. Kochersperger N.122,
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Moore, 747;S. 20 Ct.321; 41, Sup.Knowlton v. 178 IJ.
In342;31 Ct.107,Flint v. Stone Go. 220 TI. Sup.S.Tracy

Revisor, 670;re 141 Wis. 124 N.592, W.Appointment of
Gerino, Am. &166;Ex 143 Cal. Pac. 23412, Eng.77parte

603,of Law id. Chi-328, 342, 394; 618;27Ency. (2d ed.)
State, 557;&-N. W. R. Go. 128 108 N.cago 553,v. Wis. W.

Bullen, Cor-State v. 143 109 Matter;Wis. N. W.512,128 of
Shaw,nell, v.170 N. Y. 63 N. E.423, 445; Froihingham
Go. v.& L. & G. Ins.59, 623;175 Mass. 55 N. E. Liverpool

Board, 550; 802,Ct. 37356,221 U. 31346, Cyc.S. Sup.
Orleans, 205 IJ.L. Ins. Go. v. New805, 824; Metropolitan

IT. S.Orleans v. 175499;27 Ct. New395, Sup. Stempel,S.
Alabama, 23730,188 U".S.20 Kidd v.Ct.309, 110;Sup.

20133,Go. 177 IJ. S.v.401;Ct. BristolSup. Washington
Court, U. S.585; 592;Ct. v. Tax 104 Simp-Sup. Bonaparte
Atl. v. M. S. &714;82 Md. 33478,v. Peopleson Hopkins,

327,Erie R. 106 IJ. S.4 U. v. Go.398;I. R. Mick S.N. Go.
Collector, 595;v. 100 S.Go. U.223 Railroad1 Ct.Sup. $

Oases, v.607;92 U. S. Blaclcstone575,TaxState Railroad
Miller, Ct. Bell’s277;23189, 204, Sup. Gap188 IT. S.

533;10 Ct.232, Sup.134 IJ. S.v. Pennsylvania,R. Go.
427, 18421,169 S.Co. IJ.L. v. Multnomah& Soc.Savings

Goite, 607;v. 6 Wall.Sawings392; SocietyCt.Sup. for
Ct.Alabama, 402;23733, Sup. 401,730,188 U. S.v.Kidd

Ernst,v.et St. Joseph387 seq.jTaxationCooley, (3d ed.)
46 Pa. St.Drexel v. Gomm.558;W.S.367, 8360,Mo.95

Stockdale v. Ins.291, 309;Lim. ed.)Const. (2d31; Cooley,
Elliott,v.Go. 21Nav.331; Schuylkill323,Wall.20Gos.

Mexico,v. New 183Trust Go. IJ. S.U. S.762;Oas.Fed.
Merrimack, 567,Flanders v. 48 Wis.172;Ct.22535, Sup.

55 Wis. 12 N.Bay, 112,v. Green W.Morrow741;4 W.N.
Gomm’rs,R.St. Go. v. TaxMetropolitanex rel.437; People

v. 22Tucker705; Ferguson,Ct.25 Sup.46, 47,1,199 U. S.
Tax, v.206; Hoge18 Wall.RailroadDelaware527;Wall.

Orleans, 96v. NewDavidson348;IJ. S.99Go.D. R.R. &
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398,S. Dist. 109 IJ. S.97;U. G. L. Go. v.Memphis Taxing
1673 Ct. & M. Bank v.205; Pennsylvania,Merchants’Sup.

v. Con-Ins. Co.829;U. S. Travellers’461, 463, 17 Ct.Sup.
necticut, v.State673;22 Ct.371, 372,185 U. S. 364, Sup.

Bank,Clement Nat. 84 Vt. Atl.167, 944, 952; Cooley;78
Const. Lim. Paul 168,v. 8 Wall.(7tb ed.) 574; Virginia,

Durston,180; McKane v. 153 IJ. 14 Ct.684, 687,S. Sup.
Muse, 365913; v. 94 N. W.406, 407, ;117 Wis.Dwryea 399,

London 26,Council v. Gen. Cas.County Att’y App.[1901]
Bensted,<&P. M. B. v.45; App.S.Tstradyfodwg [1907]

Smith,Tennant 150, 164;Cas. v. Oas.264; App.[1892]
v. 32 L. Tax Cas. Mc-335;Corke Scot. 3Pry, 341,Eep.

Sutherland, Oas.3 Tax630,v. 31 Scot. L.Dougall Eep.
13, 14,1,Pratt & Income Tax Law261; ed.)Eedman, (8tb

note.
curiae,Winkler, uponA brief F. as amicusbywas filed C.

the whether the court has or should exercisequestion jurisdic-
intion these actions.

Miller, Fairchild,In a & as amicibybrief filed Mack
curice, Laws658,contended that the tax ch.imposed bythey

andinterstateof is from1911, uponlevied directly receipts
of interstatecommerce, and is therefore a regulationforeign

Const, of8, I,in violation.of sec. art.commerce,and foreign
Ct. 857;121 7230,v. IJ. S. Sup.S.IJ. Fargo Michigan,

326,122 S. 7v. U.■&S. S. Co. Pennsylvania,Philadelphia
Texas,Galveston, 210 U.& S. A. B. Co. v.H.Ct. 1118;Sup.

Kansas,v.Western Union T. Co.638;Ct.217, 28 Sup.S.
rel.State ex Carr v.190;Ct.Sup.S. 301,216 IJ. Woodruff

Pac. B.Northern814;N. E.155,15114 Ind.& P. C. Co.S.
<&C.538;40 VermontN. W.356,5 Dak.v.Co. Baymond,

21 262,63 Vt. Atl.1, 731;B. Co.Cent.Co. v. VermontB.
Pa. Oas. 1736,1 Ct.Sup.Co. v. Comm.& H. C.Delaware

Miller, N. Y.v. 178T. B. Co.rel. C.ex175; PeopleAtl.
thetaxationThe scheme of byE. 472.70 N.194, proposed

words,In othertax receipts.anecessarily uponis grossact'
—148 30Yol.



466 SUPREME COURT OF WISCONSIN. [Mae.

Cases,Income Tax 148 Wis. 456.

tbe word as used in“income,” the meansact, practically gross
not v. 4receipts, profits. Hill 20,People Sup’rs, (N. Y.)

iloose,23; v. VanMundy 104 30 E.292,Ga. S. 183, 786;
Gomm’rs,v. Q.L. 4Reg. R. H. L. 39 L.449, 470, 483, J. R

23 L. T.253, N. s. Jones v.Rep. Ill; L. R. 8 Oh.Ogle, App.
42192, 196, L. J. Oh. L.334, 27 T. N. s. InRep. 367; re

West T. P. B. B. Soc. 43Riding Oh. D. L.407, 415, 59 J.of
Ch. 62 L. T.197, N. s. 486.Rep.

curice,David S. as amicusWegg, argued, otheramong
that taxthings, any interest or divi-imposed upon coupons

dends instock the hands ofupon nonresidents is extraterri-
not withintorial, the of thejurisdiction andtaxing power,

void. The situs of such is in theintangible domicileproperty
of the owner. It is not andhere cannot be taxed here.
State rel.ex Dwinnell v. 73 41Gaylord, 316,Wis. N. W.

Hurlbut,Renier v.521; 81 Wis. 50 N.24, W. v.783; Bragg
85 Wis.Gaynor, 468, 55 N. Parker482, 919;W. v. Stough-

ton M. 91 64Go. Wis. N. W. v. Mil-174, 180, 751; Perrigo
luomkee, Merrill,92 Wis. 65236, N. W. v.1025; Kingsley

Bullen,122 99185,Wis. N. W. State v. 1431044; 512,Wis.
Jackson,N. 109;128 W. Railroad Co. v. 7 Wall. 262, 267,

Louis 11268; St. v. Go. Wall. State Tax on For-Ferry 423;
Bonds, 300, 320;15 Wall. v. Railroadeign-held 319, Bailey

Charleston,Go. 22 v.Wall. 96 U. S. 432 Kirt-604; Murray ;
Hotchkiss,land v. 100 U. 106 U.491;S. S. (Appendix)

Houston,v. 119New Orleans U. S. 7 Ot.704; 265, Sup.
York,New L. H. & W. v. 153198; Pennsylvania, U.R..Oo.

14 Ot. <&L. Soc. v. Mult-648, 952;S. 628, Sup. Savings
Ot;169 18 New421, 426-428, 392;nomah Go. U. S. Sup.

v. S. 20 Ot. Bristol309, 110;Orleans 175 U.Stempel, Sup.
v. U. S. 20133,141, 143,Go. 177 Ot.Washington Sup. 585;

v. Nat.Board 191 U.ComptoirStale S.d’Escompte, 388,
Hart,24 v.109;Ot. 193 U.402, 404, Fargo S.Sup. 490,

L.498; Pennsylvania24 Ot. Mut. F.499, Ins. Go. v.Sup.
25 Ot. 483 ;U. S.' Union R. T.407, 416, Sup.197 Go.Meyer,
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v. 199 U. S. 26Kentucky, 194, Ct. 36; L.Sup. Metropolitan
Orleans,Ins. Go. v. New 205 U. S. 395, 27 Ct. 499;Sup.

Beach,Buck v. 206 U. S. 406, 27 Ct.392, 407, Sup. 712;
Board,•&L. Ins.G. Go. v. 221 S. 31Liverpool 346,U.&

Selma,Ct. 550; v. 96 Ala. 11Sup. 144, 393,South.Boyd
Oomm’rs,16 L. R. A. North B.729; Carolina Go. v. 91 N.

0. Mills,Oliver454; v. 11Washington Allen, 268. The
of the incomeprovisions tax law toapplied nonresident hold-

ers of shares of stock in railway companies, ofcorporations
_Ifinvalid.Wisconsin, are the tax is on the dividends or

profits derived from such shares of thenstock, it is a tax on
Jackson,the shares themselves. -Railroad Go. v. 7 Wall.

Gharleston,Weston262; v. 2 Pet. 449; v.Almy California,
Gomm’rs,24 How. Dobbins v.169; 16 Pet. 435; Fairbank

v, U. S. 181 U. 21283,S. Ct. v.648;Sup. Selliger Kentucky,
213 S. 29U. Ct. Brown v. 12200, 449;Sup. Maryland,

122;Wheat. & S. Go.419; S. v.Philadelphia Pennsylvania,
Galveston,U. S. Ct.326, 1118;7 II. <&Sup. A. R.S. Go. v..

Texas, 210 U. S. 28218, Ct. Pollock v.638; Farmers’'Sup.
L. T.•& Go. 157 U. 15 v.429, 673;S. Ct. Pollock Farm-Sup.
ers’ L. T. 158 15601,Go. U. S. Ct. 912.618, Sup.&. Put

of stock in Wisconsinshares whichrailway companies pay-
their of315,taxes on under ch. Laws are ex-1903,property

from taxation when owned or held individ-byfurtherempt
in the hands of residents of'of the state. exemptuals Being

in the hands ofthe are likewise nonresi-state, they exempt
from,dividends or derivedIf a tax on the profitsdents.

of thea tax on the propertysuch shares of stock is company-
the tax is invalid. Sec. 25,,which such shares represent,

If on the dividends is neither-of 1903. the taxch. 315, Laws
ofon the the com-of stock nor propertya tax on the shares

a tax on the dividends,,but iswhich the shares represent,pany
andshares of stock the prop-from both theand apartseparate

nonresidentsreceived are:dividends as are bythen sucherty,
the act.taxable undernot
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Lines,In a Quarles,brief Lilis & as amiciby Spooner,
curice, contended is voidtbe income tax act becausethey (1)
it nonresidents,discriminates in ofresidents and favoragainst

Const, S.;to art. and amendm. of U.contrary XIV,IV
ex-said act is void income tax to tbebecause it remits tbe(2)

tent of taxes tbus anupon personalpaid property, creating
unlawful discrimination in favor of persons owning personal

as those none.property against owning
Fritz, curice,A brief filed Oscar M. as was de-amicusby

voted to income tax act is invalid be-tbe that tbeproposition
under tax is a2, 3, 22, imposedcause subd. sec. tbe by1087m—

different rendered in its uponand isrule, unequal operation,
forsituation,in and usedincome of tbe same tbe samekind,

subjecttbe same These unquestionablypurpose. provisions
than tberate of taxationincome of a resident to atbe higher

character,of a of same tbe in-income nonresident tbe although
isin amount and derived from the samecome of each is equal

art.1, I, Const.;under tbe same circumstances. Sec.source,
Const, Whitcom,v. 122XIV, S.;sec. amendm. of U. State1,

State, 113N. Black v. Wis.468; 205,Wis. 99 W.110, 118,
Pratt,■& 121W. G. Peacock Go. v. Fed.89 N. W.219, 522;

<&,v. L. T. Go. 157 U. S. 429,Pollock Farmers'772, 776;
15 Ct. 673.599, 600, Sup.

9,were 1912:JanuaryfiledThe opinionsfollowing

in foractions broughtJ. These are equity,C.Winslow,
andof state other statetbe secretaryoftbe purpose enjoining

outfromcommission, anypayingthe taxofficers, including
inacts tbeadministrativeor otheranystate moneys, doing

income tax law of this state,newly passedenforcement of tbe
of on tbe that said act1911,Laws658, groundknown as cb.

is unconstitutional.
to be withinbroughtan actionaction is soughtTbe Bolens
after refusalcourt,of this tbebytbe original jurisdiction

court, applicationit. This uponto bringattorney general
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for leave to the tbe relation of Bolens (auponbring action
in tbetaxpayer), leave,sucb butgranted providedexpressly

order that an actiontbe whether sucb action wasquestion
witbin of shouldproperly tbe tbis courtjurisdictionoriginal

be reserved and with tbe merits.tbe demurrerargued upon
Tbe in cir-case is an action tbeWinding originally brought

cuit court for Dane various andcounty corporationsby persons
who inclaim that affected variouswill be injuriouslythey

ondifferent tbe law. A demurrerby of tbeways provisions
ca-three oftbe of want of wantgrounds jurisdiction, legal

to and of beensue, factspacity insufficiency .having sustained
andcourt;to tbistbe circuit tbeby court, plaintiffs appeal

filedalso byall tbe cases were briefs beingargued together,
curies.several members of as amicitbe bar

sec-adds thirtylaw in actionsTbe which is attacked these
changestions to tbe and also makes substantialstatutes, very

exist-tbe1038 ofand in secs. 1036 andamendmentby repeal
of personaltbe taxation property.statutes torelatinging

and1, pro-law is numberedTbe first section of tbe 1087m—
receivedof all incomes duringvides for tbe taxationgenerally

and thereafter.1911, annuallytbe year
astbe term “person,”thatSec. 1087m—2 provides (1)

individual, firm, copartner-shall includeact, “anyused in tbe
or associa-companyevery joint-stockand corporation,ship,

stock repre-ahaving capitalfor profit,.andtion organized
tbe termthatstated; (2)otherwiseshares,” unlesssented by

shall include:“income”
rental ofestimatedestate, includingof reala. All rent

owner,tbebyoccupiedresidence property
kind,of debt of anyor evidenceson loansInterestb.

services; providedfromderivedor feessalaries,c. Wages,
innot to be included thoseofficers areofsalaries publicthat

be to tbewould repugnanttbe taxation thereofwherecases
constitution,

or from tbe purchaseor from stockd. All dividends profits
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and. sale of threeany pre-withinacquired yearsproperty
or fromviously, any whatever,business

e. derived fromRoyalties the or of fran-possession, use
chises or legalized kind,ofprivileges any

f. All other income is ex-source,from such asany except
theempted by act;

that “the tax(3) shall be assessed, levied and collected
all not hereinafterupon income, receivedexempted, by every

withinperson state,the andresiding ofevery nonresidentby
the state such asincome is derived from withinupon sources
the orstate within its So much of thejurisdiction. income
of any withinperson the state as is derived fromresiding
rentals, stocks, bonds, securities or evidences of indebtedness
shall be assessed and taxed, whether income is derivedsuch
from sources within or state;without the thatprovided any

inperson business within andengaged shall,without the state
with to income other than that fromrespect rentals,derived
stocks, bonds, securities or evidences of indebtedness, be taxed

that ofonly upon proportion such income as is derived from
business transacted and property located within the state,
which shall be indetermined the manner in subdi-specified

17705,ofvision section as far(e) as applicable.”
Sec. 1087m—3 in forprovides substance the de-following

ductions andby corporations joint-stock companies:
a. Sums within the forpaid year allpersonal services of

and inofficers theactually ofemployees employed production
the income;

b. Other andordinary necessary within theexpenses paid
in andmaintenance of itsyear the business andoperation

thereasonable ofdepreciationproperty, including property
Allfrom which the income is derived. bonds issued a cor-by

shall be an interest indeemed theporation and busi-property
of the and so much ofcorporation,ness the interest on the

as the ratio ofbonds is the totalrepresented by lo-property
inand business transacted the state tocated the whole prop-

theand of as incorporationbusinesserty provided subd. 3
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of 1087m—2 shall he tosubject taxation at the assame'rate
the andincome shall assessedbe to the bondholders under the
general “thedesignation of bondholders of” the particular

oncorporation the ofproperty corporationthe to otherprior
andliens, unless thepaid by bondholders shall be enforced

against the whichcorporation, deductmay the amount of the
tax from the next interest bn thepaynlent bond.

c. Losses sustained the notduring year forcompensated
orhy insurance otherwise.

d. Sums within thepaid foryear taxes imposed anyby
state theupon source from whichother incomethe taxed by

this act is derived.
e. Dividends or income received the fromduring year

stocks or interest in firm, or com-any corporation, joint-stock
thepany, income of which has been assessed under this act.

f. Interest received from orbonds securities fromexempt
taxation Statesunder United laws.

sec. 1087m—4 is inBy it substance thatprovided persons
other than andcorporations joint-stock shall be al-companies
lowed the deductions:following

a. and inOrdinary necessary expenses actually paid car-
from theon the business which income is in-derived,rying

ina reasonable allowance for thecluding prop-depreciation
isfrom the income derived.whicherty

orthe insuranceyear compensated byb. Losses notduring
otherwise.

inor from stocks or interest firmc. Dividends incomes any
has beenthe of which assessed underor incomecorporation,

act.this
onthe indebtedness.d. year existingInterest paid during

' under Unitedor securities exempton bondse. Interest
States laws.

from byf. received United States UnitedSalaries the
States officials.
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g. from the United States.Pensions received
h. theTaxes than inheritance taxes) during(other paid

de-income ison the or from which thebusinessyear .property
rived.

thereceivedDevises,i. or inheritances duringbequests,
which an inheritance tax has beenyear upon paid.

to the of $10,000Life insurance amount receivedj. by per-
onsons the decedent.dependentlegally

Sec. 1087m—5 in substance for the ex-provides following
:emptions

$800.a. To an individual,(1)
To and wife, $1,200'.b. husband

years, $200'.c. For each child under eighteen
For and de-whollyd. each person legallyadditional

on the for $200.pendent taxpayer support,
nornonresidents,These do not toe. exemptions apply

Inorfirms, companies. comput-to corporations, joint-stock
of underand amounts taxes payablesuch theing exemptions

herwith husbandsec. the income of a wife7, living1087m—
of childand the income eachhusband’s,shall be added to the

shall added to thewith its or beparents parents’parentliving
income.

asso-loan andmutual,of orsavings, buildingIncome(2)
educational, benevo-scientific,and ofciations, any religious,

for pe-not or conductedor other associationlent, organized
cuniary profit.

nowby personsand privilegesIncome from property(3)
inthe state treasuryor fees intotaxes licenseto payrequired

andshall continue to taxesof Such persons paylieu taxes.
as heretofore.license fees

andstate,United theStates,thebyIncome received(4)
districts, otherschool or politicalcounties, cities, villages,all

state.of theunits
afterin substance that the tax,Sec. provides1087m—6
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and shall be computeddeductionssucb exemptions,making
the rates:at following

1or thereof,dollars .parta. On first thousand("1) %
ccCC CC cc“ ccb. second

cc cc ccCC cc“c. third ii%
cccc cc cc“ ccd. fourth

cccc cc“ cc cc 2e. fifth %
cc cc cccc cc“f. sixth

“ cc' cc cca cc 3seventhg- °/o
cc cc «“ CCu 3h. eighth \°?o
cc cc“ CCu CC 4ninthi. <fo

cccc ccu “ CC 4tenth \<fo3-
cc cc“ CC ccu 5k. eleventh °/o

’«cc cccc “ CC 5l. twelfth
6$12,000,’On sumany exceeding °/o

and joint-stockthat the tax on corporationsProvided(2)
follows:shajl ascomputedbedeductions)companies (after

cent, valueor less of assessed1If the income pera. equals
shallrate betheincome,theused inof acquiringproperty

cent, income;1 of suchof per^
3thannot morethan but1,moreIf income equalsb. the

cent,cent, income;of thevalue, 1 perof suchper
1|-cent.,3 permore than permore than not2,If hute.

cent, of the income;
24 cent., pernot than permore3,If more than butd.

income;cent.-of the
cent., permore than 5 pernot4,If more than bute. 2J

cent, income.of the
cent,3cent., per6more than perthan but not5,f. If more

income;of the
the rate of onetax shall increase atmanner,In thelikeg.

cent,cent, or frac-each one perfor additionalhalf of one per
thebears to propertywhich the taxable incometion thereof

ofuntil the rateof income,in the theacquisitionemployed
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cent,profits twelve ofequals per in tbeproperty employed
of tbe whenacquisition income, sucb rate shall as acontinue

cent,sixproportional rate of per of sucb taxable income.
Sec. 1087m—7 asprovides follows:

“Tbe intends oflegislature 2,subsection section 1087m—6
of this atoact, be separable part thereof, so that said sub-
section offail be declaredmay invalid without af-adversely

ofother tbefecting any part act; that in itsprovided event of
or declared invalidfailing the incomes ofbeing corporations,

joint-stock and associations shallcompanies be andsubject
shall be toconstrued have been to taxation at ratessubject the

in ofspecified 1,subsection section in-6, and said1087m—
comes shall be reassessed theby tax commission and fortaxed
the for which the rates inyears provided subsection of sec-2,
tion shall have failed.”6,1087m—

The next fourteen sections of act arethe administrative
terms oftheir the enforcement the actpurely. By is placed

in the hands whichof the state tax is authorizedcommission,
and to divide the ap-state into districts andrequired taxing

an of in district. The mannerassessor incomes eachpoint
in are to andwhich incomes be assessed the taxes heare to
collected is but is notprovided for, it to insertfully necessary

here,the as no is raised the detailsprovisions question upon
of these provisions.

1087m—22 in thatprovidesSec. substance the atplace
assessed,tax shall be andlevied,which the income collected

as follows:shall determinedbe
withinincome from and thePersons withoutderiving(1)

or of state,or from two more subdivisions thestate, political
so derived in ac-parts separately separateshall thereport

form as the tax commission may prescribe.in suchcounts,
a resident of statetaxable income of theThe entire(2)

for of andpurpose determiningshall combined exemptionsbe
totaxes shall thethe be severalpaidof buttax, towns,rate

in to the income derivedproportionand fromcities, villages
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each, tbecounting income derived from without the state as
derived from the town or of thecity residence.taxpayer’s

The income(3) of nonresidents fromderived sources
within the state shall be separately assessed and taxed in the
town, orcity, from which it isvillage derived.

All laws not in(4) conflict with act,this time,regulating
andplace, manner of collecting unpaid personal property

taxes, shall to the income tax.apply
Sec. 1087m—23 provides that the revenue derived from

cent,the taxincome shall be divided ten to theper state,
cent, cent,to the andtwenty per county, toseventy theper

town, or in which itcity, isvillage assessed, and col-levied,
lected.

Sec. the1087m—25 abolishes officeof ofcounty supervisor
andassessment on after the first in 1912,Monday January,

and that theprovides county of incomes shall aftersupervisor
that alldate the duties law thebyperform imposed upon

of assessment.county supervisor
that onSee. a taxprovides any1087m—26 person paying

hisany year presentpersonal property during receiptmay
have the tax toand the same collectortherefor, accepted by

in of year;its full income tax saidpayment duringamount
indi-and taxes the shares ofthat bank itsuponany paying
havetherefor,the andvidual stockholders may present receipt

ofin of taxes the thethe incomeaccepted uponsame payment
that year.bank during

that in af-the act shallprovidesSec. 1087m—27 nothing
for the 1911 orin the taxes theyearfect collectionwayany

thereof.or enforcement
1036sec. of the Statutesto 1898,the amendment ofBy

items of personalout of the property subjectthere is taken
debtors,from“all debts solvent whether ondueto taxation

or otherbond, ornote, contract, security,mortgageaccount,
or to alsodue,”debts are due become “moneys;”suchwhether
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and by amendmenttbe to subd. 10 of sec. Stats.1038, (1898),
tbe “allis made from taxation:following property exempt

and allall tomoneys, anydebts dne or become due to person,
stocks and for.”bonds not otherwise providedspecially

otherEy changestbe sections of tbe act certainconcluding
are inmade from which have thetaxation, effectexemptions
of somewhat such in the lineenlarging exemptions, especially
of ornaments and andpersonal belongings agricultural imple-
ments, the of not to bebut details these arechanges necessary
stated.

At the of the Bolens of jurisdic­case theinception question
tion is andraised; it is strongly argued, espe­sharply very

ain F. that this is notcially Winkler,a brief filed Gen. 0.by
ascourt,case of thiswithin theproperly jurisdictionoriginal

the casesthat has and limited bybeen definedjurisdiction
Railroadwith Gen.the Railroad Cases (Att’ycommencing v.

Cos. 35 Wis. 425).
morethat the action isbrief, nothingThe in isargument,

may prop-a that such actionsaction;nor less than taxpayer’s
cities,expenditures bybe in the case ofentertainederly illegal

cannot properlyother butorcounties, municipalities,villages,
areinbecause, effect, theyofficers,statebe brought against

be sued with-state cannotstate,the and theactions against
out its consent.

of bysummarily disposedbeThis perhapsobjection might
v. Cun­ex rel. Raymercase of Statea to thebrief reference

of similarawhere case1133,5182 Wis. N. W.39,ningham,
was enter­relation of a taxpayer,on thecharacter, brought

to themerits against objectionand decided theupontained
of State exto the casesfurther referenceandjurisdiction, by

Froehlich, 94 N.129 page 143),Wis. (atrel. v. 118Garrett
Frear, 119138 173,v. Wis.ex rel.State RosenheinW. 50;

N.132629,Co. 146 Wis.re Filer S.and In894;N. W.
similarmaintaintotheeach which cases rightin of584,W.

asserted.or expresslyis either impliedlyin this courtactions
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We do not feel, however, that we to of thisought dispose
very important without forquestion it,thoroughly examining
several quite persuasive reasons. Reference the casesto just
cited will show that the never inquestion has discussedbeen
any Case,Inopinion. the Raymer which is the first theof
series and which was a case on the ofbrought relation a tax­

topayer theenjoin of to thepayment money state superin­
tendent of public instruction, under a law which anviolated

•express' constitutional it was inprohibition, said substance
that it was inheld the ofcase State ex rel. Gen. v. Cun­Att’y
ningham, 81 Wis. 51 N.440, 724,W. that such an action was
within the of this andoriginal jurisdiction court would be-en­
tertained. isIt clear that the Case wasvery Cunningham
not such a and involvedcase, different considerations.very
The Case was an actionCunningham on the relationbrought
of the to of fromattorney general the stateenjoin secretary

election notices under law whichangiving apportionment
was held to a number of votersdeprive very the of thelarge
state of to them thepolitical rights guaranteed constitu­by
tion. This was held to be an invasion of the liberties of the

and hence the case came within thepeople, clearly original
of this court as laid down in Railroadjurisdiction the Cases.

No of of norfunds,the statequestion wrongful expenditure
of a invoke of thisto thetaxpayer’s original jurisdictionright

orcourt to such was involved mentionedprevent expenditure,
in the case.

in casesof the otherNo discussion the appearsquestion
andcourt has not taken upso it seems clear that thecited, yet

one.as anconsidered the originalquestion
and ad-It of as a very important question,has been spoken

andof. Laws which are framed to meetsovisedly spoken
deemed the to bebycorrect some legislatureexisting situation

least theor at involveundesirable will generally, frequently,
in when-If,of some their enforcement.moneyexpenditure

it is within' the of tax-anylaw is powersuch a passed,ever
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funds,his contribution to the to-publichoweverpayer, paltry
andinvoke jurisdictioncome into this court and its original

diffi-law, is notthe of the itit tocompel pass upon validity
ad-law will becult to the Every importantforecast result.

some andverse to the interests of with such ataxpayers,
inestablished this court stands ofgreatprinciple danger

all intents and a third chamber of thepurposestobecoming
in the constitution,not named but aexercisinglegislature,

the houses invoked tax-veto over other whenpower by any
laws,to the ofconstitutionalityThe power uponpayer. pass

in thewhen arises course islitigationthe question of,ordinary
theone to be exercised with greatest possiblea great power,

the take andwisdom; upcaution and but topower pass upon
the of state funds as soon as-anya law involving expenditure

aof and ju-is at the any taxpayer, placeit passed, suggestion
No,its stillexecution,dicial is a one.greaterveto upon

inwell bethan this can conceived ahigher power government
no will demand wisdomas ours; certainly power greatersuch

if it This hasexercise,in its exists. court unquestionably
of well considered cases thatin a numbertaken the position

and will officers frompubliccan restrain enforcingthe courts
whichlaw invades oran unconstitutional private public-rights.

rel. v.ex Gen. Cunningham,ate 81 Wis.Att'y 440,St­
rel.State ex Lamb v. 83724;51 N. W. Wis.Cunningham,

Vallier,Bonnett53 v. 136 Wis. N.90, 35; 193, 116N. W. W.
Oil v. 141 Wis. 123 N.Tracy,Wadhams Co. W.885; 150,

this court has that this is785. But clearly recognized power
a wiseand to used with discretion.one, onlya delicate be It

notin the last cited that “it will dowas said case to make of
a sort of acourts, interference, superiorthe equitableby

to consider and inpass,house andupper general particular-­
well,as enactments.”legislativeupon

observes,this power JudgeConcerning Dodge very rightly
in his in the case:brief present

“No can be conceived than ofhigher power that the judi-
to action of thethe co-ordinateciary stay orexecutive legisla-
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ture an or which latterfrom act the be-policy conscientiously
to forlieve be constitutional and Aspublic welfare. the
is transcendent its with andpower exercise must be caution

thgmoderation; with ofalbeit The at-courage. frequency
individuals totempts by invoke this ofpower veto invites the

anxious consideration of the wisdom and of its ex-propriety
inercise each case.”

The now before isquestion us whether this court has con-
andsciously held that itadvisedly is sufficient to call for the

exercise of this extreme thatpower a taxpayer come into court
and demand that the bepublic fromtreasury protected the ex-

ofpenditure funds under a law concerning whose constitu-
theretionality may be doubt.

The consideration of this question uspromptedhas to make
a re-examination of the entire question of the original juris-
diction of andthis tocourt, make am toattempt classify the

decisionssignificant the inupon subject, the thathope thereby
the andscope of thatpurpose jurisdiction, as the court has
endeavored to anddefine it,limit may be better understood.
The of thisresults re-examination are now to be stated as

as be.briefly may
The constitutional of togrant jurisdiction the supreme

art.3, VTI,court (sec. after that it shallConst.), providing
have appellate co-extensive withjurisdiction the state, pro-
vides that it “shall ahave general control oversuperintending

inferiorall it shall havecourts; to issue ofpower writs habeas
mandamus, warranto, certiorari,injunction, andcorpus, quo

other and writs,remedial and to hear and determineoriginal
same.”the

Cases,of 425,Since the decision the Railroad 35 itWis.
has been well understood that this sectionvery by of the con­
stitution three distinct and independent orgrants of power

made to this court,were viz.: thejurisdiction (1) appellate
the of control over inferiorpower; power(2) superintending

and the tocourts; jurisdiction be exercised(3) original by
inmeans of the writs named the section. are con­We only
ofhere with original jurisdiction.cerned the grant
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It will at un­be once noticed that this isgrant practically
limited in be limitedextent, byas it be said toexcept may

named,tbe of the writs and it is for this reason probablyscope
Blossom, 317,1 Wis.that the Gen. v.exception Att’yof(with

made,was priorto be referred to nopractically attemptlater)
Cases,into the decision Railroad to the orthe discuss purpose

limits of jurisdiction.the It wasoriginal very frequently
no clear or idea of theexercised, pur­but withplainly logical

itfor which it was to the court, unlessposes possiblygiven
re­to bebe said that there was the idea that themay wrong
ordressed or be a the public,must wrong affectingprevented

class,or as dis­localitysome of the of apart public given
individualsfrom atinguished affecting only.wrong

the citation ofthatHabeas was usedcorpus frequently.so
toMandamus compelcases would be mere surplusage.the

fre­was also veryor officersaction local municipalofficial by
theand decided uponentertainedThus the courtquent.

to re­assessorstownmandamus' to compelmerits actions of
of State ex rel. Wardassessment personal property,duce an

Assessors, to a circuit to holdjudge1 Wis. 345; compelv.
Larrabee,ex rel. v. 1Powersin new Statecounty,acourt

to strikecounty supervisors propertycompelto200;Wis.
rel. v. LaState ex Beeberoll, Fayettefrom the assessment

to act,commissionersto816; compel highwayWis.3Co.
6 to a291;Wis.Bailey, compelv.ex rel. DoxtadorState

to the townan official reportto makeclerkdistrictschool
Eaton, 29;11 Wis. to com­Dist. v.rel.ex SchoolStateclerk,

asat a certaintheir offices placeto locateofficerscountypel
elections, Att’yof county-seatvalidityof thetestingmeansa

2 State ex rel.542;Wis.v. Fitzpatrick,ex rel. TurnerGen.
Lean, ex rel. v.9 State Ell­279;Wis. Spauldingv.Cothren

Saxton, 11ex Field v. Wis.wood, rel.17; 27;11 StateWis.
Fetter, 566;Wis. to town su­12 compelGates v.ex rel.State

in out aallowed laying highway,audit damagestopervisors
Wilson, 687;17 to acompelVliet v. Wis.Vanex rel.State
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a ora to paycouncil to and collect taxlevy pay judgmentcity
State ex rel. Soutterof work done for city,the theexpense

Madison, v.v. 15 rel. Portage,Wis. State ex30; Christopher
12 C. 14 v.562;Wis. S. Wis. ex rel.550; State Carpenter
Beloit, Milwaukee,;20 Wis. State ex rel. Hasbrouck 2579­ v.
Wis. to122; a board to admit one electedcompel county duly

v. Mil­as a member to sit and as State ex rel.such,act Gill
towaukee 21 of a443;Co. Wis. to the mayor citycompel

O’Neill, 24ex v.officers,certain State rel. Gen.appoint Att’y
a certainWis. to treasurer to deliver books149; compel city

Hundhausen,rel. 26clerk,to the State ex Saar Wis.county v.
to the of from the Milwaukee432; transfercompel prisoners

v.ex rel. Kennedyto the house of Statejail correction,
Brunst, to erect26 Wis. to412; compel supervisorscounty

24 Wis.rel. Park Co.State ex v.county Portagebuildings,
officialsto to certain49; compel county supervisors provide

25rel. Keenan v. Milwaukee Co.with State exrooms,office
tochamber of commercethe MilwaukeeWis. to339; compel

member,as ahis and franchisesrestore a member to rights
and20 63;ex rel. Graham v. Chamber Comm. Wis.State of

found.maydoubtless other cases be
casein onein connection thatnoted thisIt should be

Haben, 22 the courtv. Wis.rel. Board Ed. 101)ex(State of
treas­theagainstof mandamusan actiondeclined to entertain

moneysschoolhim to over theto payurer of a city compel
thethatas reasonaboard,the school givingin his hands to

thereColeJudgewasthe circuit court ample.inremedy
forcourtto the supremeofthat practice applyingstates the

verylocal officers wasof mcmdamus against becomingwrits
court,of theview of the dutiesincreasingand that incommon,

itof then recently adopted,in of a rule courtand pursuance
is“Wherever there anythingheld in future thatwould be the

ifwouldit be unavailing,which shows thatin the application
the nature of thewhere,or fromcircuit,made at the proper

and thatinvolved, necessary properit would seemquestions
— 31148Vol.
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the suit be commenced in court,the willsupreme jurisdiction
be entertained. Otherwise it will be,not but will beparties

to make theirrequired to the circuit court.”application
This rule seems, to havehowever, been more honored in the
breach than in the as theobservance, cases cited, whichjust

Case,aftercame theup Haben abundantly testify.
' Quo warranto cases to the totry title fromoffice,public
that of down to school director, were very frequent.governor

the writThus was used to the title to oftry the office gover­
Barstow,nor in Gen. ex rel.Att'y v. 4 Wis. 567;Bashford

of distinct inattorney Gen. ex rel. v.Att’y 4Carpenter Ely,
420;Wis. of of intreasurer a State ex rel. v. Voncity Tesch

Baumbach, 12 of inWis. school director State ex rel.310;
Perkins,Law v. 13 in411;Wis. of circuit State rel.judge ex

Messmore,v.Gen. 14 Wis. ofAtt’y 115; sheriff in State ex
Orvis,rel. Peacock v. 20 Wis. of235; of inthejustice peace

ex rel. v.State Holden 23Tierney, Wis. of430; supervisor
Riordan,ex rel. Peck v.in State 24 Wis. of484; superin­

Abert,tendent of the in State ex rel. Grundt v.poor 32 Wis.
of403; of treasurer an church benevolent asso­incorporated

Conklin,ciation in State ex rel. Att’y Gen. v. 34 andWis. 21;
arethere numerous similar cases. As totending theexplain
number of these cases small locallarge involving offices,only

it be noticed that ch. Lawsshould ofby 23, 1855, any person
to holdbe entitled to office”claiming “any public byusurped

another was the to file in the an in­given right courtsupreme
wcwranio,in the of aformation nature with or withoutquo

ofof the While the codegeneral.the consent plead­attorney
which was passedand thepracticeing following year (ch. 120,

of revised theentirelyLaws in1856) practice such andcases,
no suchcontains stillsweeping provision, resort seems to have

had to the incourtsupremebeen all cases ofpractically dis­
title to officeuntil the decision in the Railroad Cases.puted

Quo warranto to forfeit charters forcorporate abuse or non-
franchises was in v.of also Statebroughtuse Milwaukee G.
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L. Co. 29 Wis. in454, and State v. West Wis. R. Co. 34 Wis.
197.

Tbe citations noforegoing by means cover all of casestbe
in wbicb tbe wasoriginal jurisdiction used toprior tbe Rail­

Cases,road but it is believed that they cover all that are of
any tbesignificance, Blossomexcept Case is to be soon(wbicb

and it isconsidered), also believed that they conclusively
demonstrate that there inwas the mindjudicial thatduring

no seriousperiod that tbethought original jurisdiction given
to this court was intended to be or to be limitedought ex­by

classcluding any particular of cases therefrom, except prob­
casesably mere individualinvolving with wbicbwrongs, tbe

inwas no mannerpublic concerned.
to this DixonRelating subject, Judge well as-­might say,

be did in in Claire,bis brief tbe case of Gen. v. EauAtt’y 37
Wis. at400, “It is notpage 411, that tbe courtsurprising
looked in vain to tbe bar for inassistance the of theargument

Cases when weBailwa/y reflect that both court and badbar
been in utter darkness for a thanwandering of moreperiod

It is evident that Dixontwenty-five years.” very Judge
knew whereof be when be wrote words.thesespoke During

of tbe be badfifteen been tbe leader of the-­years twenty-five
wanderers.

that tbethink,It is we however valuable cases-plain,quite
as authorities onwbicb we have thus reviewed bebriefly máy

involved in them manytbe of law (andgeneral propositions
haveare in this abso-theyof them valuable respect),very

tbe of tbeon tbe of extentno value question originallutely
was never discussedof for thatcourt,tbejurisdiction question

in of and havethem,or considered been to-any they gathered
for tbe ofhere theirsimple purposegether demonstrating

worthlessness as that and toupon question,precedents prevent
from relianceeither or bar them so farplacing uponbench as-

is concerned in tbe future.that question
Blossom, 317,1case of Gen. v. Wis. has notAtt’yTbe been
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included in tbe in wascase,list tbat wbicbbecauseforegoing
tbe first case waswhere tbe jurisdiction challenged,original
there was an ofdiscussion in Justicetbeilluminating opinion
Smith, not jurisdictionof tbe existence of originalonly any
in this were intendedcourt, but also of tbe wbicb to.purposes
be exercise of tbat Afteraccomplished tbeby jurisdiction.

tbe contention tbat tbe badcourtmeeting appellate juris-only
and tbat ofdiction, tbe common-lawdemonstrating armory

writs with wbicb constitution endowed tbe court in tbetbe
inlast clause of their func-tbe section werequoted original

tions and tbe exercise of original jurisdic-necessarily implied
intion, be used theirwords,these remarkablepregnant

and and remarkable whennow,wisdom morevastlystrength
reflected sixty yearsit is tbat were writtenthey nearly ago:

to tbe“And, waswhy jurisdiction supremeoriginal given
of ? these tbethese writs Because arecourt, prerogativehigh

are fordesignedarmor of Because theyvery sovereignty.
and or-tbe itstbe ofvery purpose protecting sovereignty

toor and also nerveintrusion,dained officers from invasion
and toliberties,arm to citizens guardits its in'theirprotect

Tbe con-its and franchises against usurpation.prerogatives
do dissi-tbat never tovention well it wouldmight apprehend

amongof tbe state sovereigntyand scatter elementsthesepate
theirinferior and waittribunals,orfive, ten, twenty, forty

tribunal,them to upontbetardy progress supremethrough
Toefficacy.their pre-whose decision finally dependmust

ofsecure thetbe and to rightsserve tbe liberties of people,
of it-have meanscitizens, protectingits must tbetbe'state

self.”
tbetbattbe idea originalHere was greatclearly expressed

statetbat tbein orderthis courtwas tojurisdiction given
and andit to itself its tbe lib-usemight sovereigntyprotect

erties of tbe at large.people
tbat this idea so forcibly expressedindeed it seemsStrange

andcompletely ignored forgottenin 1853 should have been
tbethereafter,more than twenty years notwithstandingfor

tbatof jurisdictionfor tbe exercisefact tbat applications
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' inhowever,were in year. When,number-increasing year by
tothe its law use the1874, state, officer, essayedchiefthrough

the rail­for the oforiginal jurisdiction greatcurbingpurpose
road an actof them tothe state andcompanies obeycompelling

rates of for and thecarriagefixing freight ques­passengers,
tion of ofthe extent the wasjurisdiction again sharply

to the mind of and it wascourt,thebrought philosophically
discussed Rtaw in words which have everby Chief Justice
since that time been as authoritatively determiningregarded

havethe attitude of court the beenquestion.this upon They
famil­often and since and are verythat timequoted applied

In was in orderthat,iar. the there decidedbrief, principle
court,of this theinto motion theput original jurisdiction

ofi. abe e.juris, questionmust not onlyquestion publici
a the sover­it mustbut beright, question “affectingpublic

or theits or liber­of the franchisesstate, prerogatives,eignty
425.Railroad Cos. 35 Wis.v.Gen.Att’yties of its people.”

Claire, im­400,Wis.37Gen. v. EauAtt’yIn the case of
Oases, attorneywhere theRailroadthemediately following

al­theto restrainjurisdiction-invoked thegeneral original
theintoriver flowingof a navigableobstructionleged illegal

and somewhatwassame doctrine announcedtheMississippi,
termto the publiciwith regardespeciallyelaborated upon,

said:In it wasthis opinionjuris.

istaxation publicimunicipalofquestioncourse every“Of
aby taxpayer,raisedit beso whetherisBut it equallyjuris.

toenoughIt is notor the state.byor theby municipality,
thecourt thatthisofjurisdictionin motion the originalput
ada quodshould be questionitjuris;is publiciquestion

. . .st'atum reipvblicce pertinet.
iscase,in this itdid not arisethe question“And though

Gen.it inon Att’yhas bearingall that anyfromevidentquite
theCos., withina case properlytothat bringv. Railroad

in someinvolve,shouldcourt, ifof thisoriginal jurisdiction
is trueveryItat large.of the stateinteresttheway, general

administrationin theinterest goodhas anstatewholethethat
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of so it bas inevery tbe well ofmunicipality; doing every
arise,citizen. Cases to tbe ofwords C. J.may apply Stow,

not inlocal, local; localgeographically politically conditions,
state atdirectlybut tbe Cases inmay occuraffecting large.

which the of a orgood public tbegovernment corporation,
exercise of tbe franchise ofproper a orprivate corporation,

of individual,the an tbe ofsecurity may concern prerogative
aidtbe state. Tbe tbe ofstate lends its writs toprerogative

and in alland to citizensprivatepublic corporations proper
it tbecases. But would be and ofstraining notiondistorting

it to case oftojurisdiction apply personal,prerogative every
aor local where writ toright, happenscorporate prerogative

To warrantafford an tbe assertion' ofremedy.appropriate
■ tbe of tbe state shouldhere, interest bejurisdictionoriginal

not or remote;and indirectproximate, peculiar per-primary
theof tbe statestate, affectingto some subdivision buthaps

in a re-some of its prerogatives; raisingat large, contingency
of this court to tbethe preserve preroga-interposition,quiring

state, character;of tbe in itsand franchises sovereigntives
- in case,of each for it-the contingency,this court judging

juris, or-all else, raising questions publiciFor thoughself.
areordinary jurisdictions adequate.andremediesdinary

when, some thesecause,And for arepeculiaronly inadequate,
of this court be exercisedoriginal jurisdictionwill the for

or local . .merely rights.of .merely privateprotection
that we should establishwas rulesgeneral“It suggested

would tooour That be boldoriginal jurisdiction.governing
arise,Rules will asto venture casesan undertaking .on.

and thanfar more could behere, safely properly theycome
can now thein We declareonlyadvance. viewsprescribed

Itin isuponus suffi-passinginfluencewhich this.motion.
to restrain municipalto hold that un-proceedingsherecient

intaxation, cases,ordinarymunicipal ap-or belongdertakings
of andcircuit,the notjurisdictionto the originalpropriately

court.of this
are to localas titlejuris, pub-“These are questions publici

of locallocal official useduty,of high-office,performancelic
abuse of localof local public buildings,maintenanceways,

local matters. Butkindred thesefranchise, andorpower
thedirectly involving sovereignquestionsare not generally

so asstate at to callof the large,or the interestprerogative
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for tbe of tbis As noprerogative jurisdiction rule,court. a
isextraordinary jurisdiction tbem;fornecessary or proper

tbe ofordinary jurisdiction tbe circuit court being ample.
it would be ofPractically to takeimpossible jurisdiction

tbem all and webere; intend to assume jurisdiction of none
of wbicbtbem, are not taken out of tbe rule by some excep-
tional cause. When arethey somegoverned by peculiarity
wbicb tbem witbin tbebrings ofspirit-and object tbe original

ofjurisdiction tbis we willcourt, entertain tbem. Otherwise
will 'he left tothey tbe circuit courts. And tbis we under-

stand to be tbe true and orderspirit of tbe constitutional
ofgrant jurisdiction.”

In tbis case laidalso was down tbe general principle that,
while would never be assumed tojurisdiction enforce a mere

still notprivate right, jurisdiction would be refused because
there be a relator in tbe case who amight private possessed

interest withbound tbe if inprivate public interest, factup
there was tbe interest before anddefined; thatnecessary public

court in in a wouldnottbe such caserendering judgment ignore
relief;tbe interest of tbe administer fullrelator, butprivate

andon tbe other if tbe of a relatorbut, band, private right
the of tbe state met in tbe same tbepublic right litigation,

andof relator tbeentirely disappear,tberight mightprivate
and vindi­court would stillout, proceedrelator but tbedrop

andif there be a right separablecate tbe right, publicpublic
was moreTbis doctrinefrom tbe right.distinct private

v. 40in State ex rel. DrakeDoyle,statedelaborated andfully
,in this opinion.to laterwbicb will be referred175,Wis.

Case, to­takenClaireCases and tbe EauTbe Railroad
and more tbefollowing fullyharmoniously developinggether,

in termsannounced Smithby Judgeidea first generalgreat
Case, be said to have established themay trulyin tbe Blossom

offor tbe existence tbe original jurisdic­reasonfundamental
witbin in ofwbicb,tbe limits viewandcourt,of tbistion

to confine itswould endeavor exercise.courttbereason,that
to mark out or define inin either casemadewasNo attempt

kinds of wbicbor questionsquestionsadvance tbe particular
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would tbe state,be tbe ofconsidered as affecting “sovereignty
its franchises or or of its people.”tbe libertiesprerogatives,
Sucb an as unwise as itwould bave beenattempt manifestly
would bave futile;been human is not to sucbprescience equal
a task So tbe court withcontented itselfwisely announcing
tbe in each caseitself free togeneral principle, leaving judge

tbe usewhether tbe which and requiredcontingency justified
ofof tbe bad decision thosearisen. Since tbejurisdiction
tbecases this court has to follow gen-endeavoredfaithfully

foreral inrules laid down them. Numerous applications
andbave made,tbe exercise of tbe beenoriginal jurisdiction

of and some bave been refused.these bave beenmany granted
aforesaidof tbe tbe rulesTbe ofquestion generalapplication

a ofin numberhas and discussed and decidedarisen been
timeSufficientcases problems.differentpresenting widely

draw fromtopossiblehas now so that it should beelapsed
limitsconclusions to tbe tbethese decisions some as ofgeneral

Ifadministered it. this can beas tbe court hasjurisdiction
in futureto tbe administra-done it becertainly ought helpful

orit will can tbeof tbe not because put uption jurisdiction,
within tbe jurisdic-bebars so that no future case can brought

but because everyits in tbe past,tion unless it has prototype
new isas a case pre-tbediscussion and upon questionruling

andsome philosophicalin developingbe helpfulsented should
abstract prin-of tbefor generalrules tbe applicationorderly

casesnamed to concretelastin two caseslaid down tbeciples
as arise in tbe future.they

of tbe significantin mind a reviewbriefWith this idea
willCasesRailroadin tbedecisionssince tbecases decided

madewill be to classifyattemptanundertaken, andnow be
them.

habeasare tbe corpusprobablynumerous cases1. Tbe most
Tbe first ofof.disposedfirstwell bemaytheyandcases,

dis­wastbeof jurisdictionwhere tbe questionthese cases
Pierce, 44 Wis. 411),rePierce Case (Intbecussed was
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in■where, of the of Chief Justicespite vigorous protest RyaN,

it was held that inthe state had so vital an interest the liberty
of every one of its citizens that the whether aquestion citizen
was of that involveddeprived the interestunlawfully liberty
of the at Thepublic by which unlawfullarge. reasoning the

aof citizen isimprisonment held to involve the inter-single
ofests the at so as to the use of thepublic large, justify origi-

nal ofjurisdiction the seemcourt,supreme may somewhat
but the has been followed withoutstrained, decision question

in numerous cases that it istime,since and furthermore to be
noticed that the of state the earliest daysthe fromlegislation
of state had for the of the writ by anythe issuanceprovided

and ch. of Laws ofcourt,of 45 thejustice the supreme by
1864 had that all for the writfurther applicationsprovided

in the muston of a confined state beprisonbehalf person
made the or one of the thereof.to courtsupreme justices

everremained the statute bookThis latter hasprovision upon
that itand this held3409, Stats. court has1898),since (sec.
convic-made confined uponto applications by personsapplies

as well.in house of correctiontion for the Milwaukeefelony
544. ItN.123,99 Wis. 74 W.State ex rel. Heiden v. Ryan,

habeasthe numerousor useful to citeseem necessarydoes not
sincethis courtentertained bywhich have beencasescorpus

Pierce Case.the
and ofcases,warrantoconsidered the2. Nest bemay quo

anyseem of signifi­five eases whichfound butwethese have
Baker, 71; Att’yWis.v. 38rel. WoodexStatecance, namely:

Gen.Att’yex rel.State466;36Wis. R. Co. Wis.v. WestGen.
rel. v.ex Radl519;45 StateM., R. Co. Wis.L. S. & W.v.
In re Hol­and1105;57 N. W.646,86 Wis.Shaughnessey,

land, N. W. 319.83178,107 Wis.
to thethe titletrywas tobroughtcasesof theseThe first

concerningthat contestsand it was heldcounty clerk,offieeof
jurisdictionnot within thewereofficescountytitle tothe

Cases, butin the Railroadthe courtfor itselfmarked out by
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that title of tbe of tbe court to tbebecause tbe circuitjudge
officeof wereon the same votes whichCongressman depended

in could not withtbe and becase, proprietyhencequestioned
tbe tbe in tbesit, case came within exception suggested

Case,Eau cases tbe ordinaryClaire wherenamely, jurisdic-
tion of tbe iscircuit Tbeentirely evident mean-inadequate.

of this case is that contests over local willoffices not be en-ing
tertained unless tbe situation inbe such that tbe remedies
local are absolutelycourts It well beinadequate. may
doubted whether such a case as tbe Wood Case would now be

in which lawsentertained, view of tbe ease with under present
in tbeanother can be once called to a case whereatjudge try

is or declines to sit. Tbe seconddisqualifiedcircuit judge
forfeit cor-third were toand cases named actions brought

tbe to railroad be-companies,charters stateporate granted by
tbe Theybreach of on tbe ofpart companies.cause of duty

in tbefall within tbe as definedjurisdictionunquestionably
Cases, for in an action tbe state is tosuch suing pun-Railroad

it in its sov-or of granted bytbe abuse misuseish franchises
toIn connection it is note thatthis pertinentcapacity.ereign

et of tbe statutes S. 1878secs. 3240 (R.by seq.tbe legislature,
for inactionshas for many years providedStats.and 1898),

charters, which maystate to vacatename of tbe corporatetbe
courtcourt,circuit as thisin oreither tbe supremebe brought
Inv.rel. v. Inter-Nationalex Ledererdirect. StaleSeemay

In tbe Case60 796. ShaughnesseyN. W.512,88 Wis.Co.
toof this courttbe originalto usesought jurisdictionwasit

jurisdic­tbe andof peace,of justicetitle tbe officetbe totry
itthat was a local matteron tbe groundwastion declined

at For tbe samenot tbe state large.did affectwhichpurely,
Case,in Holland indeclined tbewasjurisdictionreason

ofof tbe incorporationto tbe validitytestit was soughtwhich
village.a

cases of Att’ytwo greatwell classed tbebemayNext3.
Gen. v.and Eau425,Wis. Att’yCos. 35Railroadv.Gen.
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Claire, in400,37 Wis. tbe first of wbicb tbe state to pre-sued
vent tbe of tbe state fromgreat public-service corporations

and tbeirlawssystematically violating defying regulating
rates in tbe of tbe were ininterest whole wbicb lawspeople,
effect amendments to tbe tbe companies;charters ofcorporate
and in tbe of wbicbsecond tbe state sued to aprevent pour-

in one of tbe riverspresture of tbe state con-great navigable
with tbe river, wbicb tbe state is boundnecting Mississippi

to as a common ofto tbe this statebeep open highway people
and of tbe United States. tbe same thisUpon general ground

ofcourt later entertained an 6n tbe relation tbe attor-action
ato tbe of tbe ideaney railroad,prevent tearing rtpgeneral

that under a franchise bya railroad operated grantedbeing
in-is whose tbetbe state a destruction affectsstate highway

Frost,rel. Gen. v.terests of tbe State ex Att’ystate at large.
Tbe915. pub-113 W. 89 N. W.623, 912, greatWis. 88 N.

toso as ob-involved in cases are apparentlic interests these
In casethem. tbe ofcomment uponofnecessityviate tbe

how-396,19 N. W.565,60 Wis.B. Corp.v. St. CroixState
a similar toveryof casedeclined jurisdictiontbe courtever,

riverCase, river was atbe St. Croixbecausetbe Eau Claire
state was underas to wbicb tbeof state,tbeboundaryon tbe

itto keep open.no trust
haswhere ittbe casesmay placedclass betbe next4. In

to compelmandatory injunctionormandamusbybeen sought
beadUnder thisduty.a ministerialto performa state officer

duties imposedof importantinvolving performancetbe cases
form alaws strikingelectionthe generalofficers byon state

ex rel.of Statecasetbecases beingof thesetbe firstgroup,
Canvassers, where mandamus498,Wis.36Statev.McDill

to declareof canvassersstate boardtbecompeltowas sought
election,of areturns Congressionalfrom tberesulta certain

tbe juris-one originalcase whereintbedeemedcourttbeand
in issue wastbe officeexercised, althoughbediction should

was tbe op-himselftbe circuit judgebecauselocal,ain sense
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candidate and could not aposing act sucliuponjudicially
Renee wasthe in thequestion, utterlycircuit courtremedy

It decision,is instructive to that after thisnoteinadequate:
an231 of the session laws of thebych. 1880, legislature passed

act the in mandamus incasesregulating procedure brought
the court board of canvassers tosupreme against any compel
the of a certificate of election to either of the officesdelivery
of ofmember the orlegislature, congressman, presidential

thus the theelector, sanction toapparently giving legislative
idea that canvass of votes atcontroversies theconcerning gen-
eral for of far affected theelections either such officesso pre-

of the or of the or asboth,state the libertiesrogatives' people,
theto come within the of court.originalfairly jurisdiction

remained aThe this ever sincesubstance of hasprovision
3452, Stats. (1898).of the mandamus statute. Sec.part

invokedhas beenjurisdictionOther cases where the original
byduty imposed generalto the of officialcompel performance

rel. v.State ex Kustermannelection laws the cases ofare
Canvassers, 489;130 N. W.294,145Board State Wis.of

Houser, 964;100 N. W.534,122 Wis.State ex rel. Cook v.
Frear, 1068;N. W.79,128144 Wis.ex rel. v.State Bancroft

109 N. W.668,rel. 129 Wis.and State ex Goff,Rinder v.
named actions was practically628. The first of these last

Case, wereand third casessecondthe same as the McDill the
of understate, generalthe thesecretarythe ofinvolving duty

theof persons uponthe names certaintolaws,election place
for statepartyas of a politicalofficial nominees greatballot

of theexamplewas a veryRinder Caseoffices, goodand the
in was purelythe office issuewhere,cases thoughexceptional

inade­of the absolutewas assumed becauselocal, jurisdiction
and the abstractcourts,lowerin thethe remedyofquacy

the interests of thea affectinginvolved was questionquestion
entire public.

fourth headthecases underAnother of significantgroup
ofcompel paymenttobroughtare mandamus actionsthe
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funds from the state to ortreasury the persons corporations
fallalleged to he law. In thisentitled thereto by group

Harshaw,State ex rel. Bell v. 45 N.230, 308,76 Wis. W.
mon­to the over certainbrought compel state treasurer to pay

ineys the state to certain ex rel.counties; Statetreasury
Davidson,New Richmond v. 114 88 N.563, 596,Wis. W.

90 N. W. 10­67, the tostate treasurerbrought to’compel pay
over to the of ahcity New Richmond madeappropriation by
the on account of inlegislature suffered thedamages by city

Froehlich,a State ex rel. v.cyclone; 129,Garrett 118 Wis.
94 N. 50,W. to of claimsbrought compel againstauditing
the state for the attreatment of drunkards privateNeeley

Frear, 146 131291,State ex rel. Buell v. Wis.sanitariums;
N. to of salaries of the832,W. compelbrought auditing

and ex rel.•civil service commission and its Stateemployees;
Frear, tov. 138 Wis. 120 N. W.536, 216, broughtBashford

of the of a of this court.compel salary justiceauditing
thethis also fall the cases involving,Under head naturally

of theseof and andissuance or revocation licenses patents,
is the175,40 Wis.the case of State ex rel. Drake v. Doyle,

thewas invoked againstmost mandamussignificant. Here
individ­relation of aof state the mere privatesecretary upon

license of ato revoke thein to that officerual order compel
an actit had committedbecauseinsurance companyforeign

of its license.worked a forfeiturelaw,under the statewhich,
the ofsecretaryforappearedIn this case the generalattorney

hadthe relator’s personal grievanceand thatstate, suggested
thethe suitaction went on asthesettled; neverthelessbeen of

stateof the“the prerogativesto vindicate and preservestate
and a peremptory186),in sovereign'character” (pageits

was awarded.mandamus
are ex rel. Ander­nature StatethisOther cases of general

Timme, to344, 18 837, brought compel60 N. W.Wis.son v.
lands;ofcommissioners publictheissuance of a patent bythe

24 N.64 W.130,Wis.ex rel. Abbot v. McFetridge,State
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railroad toa license to ato issuance of140, compel company
tbe legalit bad fully paiddo tbatbusiness, on tbe allegation

Ben.rel. Covenant Mut.tbe of State exfees;license also case
toRoot, compel33,54 N. W.667, broughtAsso. v. 83 Wis.

for­license to aissue atbe insurance commissioner tostate
with tbewbicb badinsurance company compliedeign fully

inwas overruled tbehowever, directlylaw. Tbis last case,
Honor,In re 109 85 N. W. 497,of Court Wis. 625,case of

to an similar ac­exactlytbis refused entertainwhere court
to be vindi­on tbat tbetion, soughttbe ground primary right

if involved at wasall,and publiccated was tbeprivate, right,
was tbeand hence tbe circuit courtaffected,incidentallyonly

in in­to tbe firston tbe questiontribunal passappropriate
notdoes in effect juris­tbis ruling negativestance. Whether

citedTimme CasesMcFetridge just mayin tbe anddiction
to deter­it is notdoubt,of some but necessarybe a question

Miles,rel. 52of ex Guenther v.it Tbe case Statehere.mine
waswhere tbe403, original9 W.488,Wis. N. jurisdiction

to aof treasurer compel countytbe stateused on tbe relation
is not as the-­return,make an official significant,treasurer to

not raised.wasof jurisdictionquestion
is to re­tbe cases where it soughtIn last class fall5. tbe

in cases a countyexceptional officer)1strain a state officer (and
will affect tbeact wbicb pre­an unlawfulfrom committing
tbe liberties of the-­of tbe state oror sovereigntyrogatives

in tbis class ofexamplesTbe most conspicuouspeople.
cases” rel.“Gerrymander Att’ytbe so-called (Statecases are

51 N. and State440, 724,81 Wis. W.Cunningham,Gen. v.
N.83 53 W. tbe90,v. Wis. 35),ex rel. Lamb Cunningham,

was tbe attorneywbicb broughtfirst of by general himself,
ona relator leave of tbe court,and tbe second afterby private

bad to act. Inrefused these cases ittbe was-­attorney general
of state fromto tbeenjoin secretary out the-­sought carrying

on tbelaw,of an tbatgroundterms tbeapportionment law
of tbe constitutioncommands andviolated tbe was void.
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Here for tlie first time this court held that it could and would,
on the arelation of a state officerfromprivate citizen, prevent

an unconstitutional law which affectedenforcing injuriously
the ofliberties the as an unfair andpeople, unconstitutional
division of the election districts oflegislative the muststate

do. In neither of these cases wasnecessarily jurisdiction sus-
tained because of the unlawful ofalleged expenditure public
funds, nor ofbecause the fact that the arelator was taxpayer,
but in both the was that an theground to. of theinjury people
state was about to be committed many voters ofby depriving
their andjust constitutional in ofthe election therights legis-
lative bodies of the state under formthe of a law which vio-
lated the command ofexpress the constitution. The evident
idea thatwas the relator in nowas thesense heplaintiff;

ofsimply the matter to the attentionbrought the andcourt,
when hadhe this function heperformed ceased to be of im-

suit became fromportance, its inception the suit of the—the
state to the ofvindicate liberties its people generally.

these cases at aEollowing considerable distance in time,
but identical in arepractically principle, the so-called

cent.” rel.cases ex“Twenty per (State McGrael v. Phelps,
144 1,Wis. 128 N. W. and ex1041, State rel. Hanna v.
Frear, 144 Wis. 128 N.58, W. on1061), where, the relation
of state andindividuals, officersprivate county were tosought

from lawbe aenjoined enforcing that in order torequiring
theon official ballot a politicalbe represented must castparty

cent,at the of its vote forperprimary twenty atgovernor
last Thethe election.general takenpreceding ground was

anthat this was unreasonable,provision unconstitutional re­
on the freedom ofstriction or theinfringement andballot,

the thehence it affected liberties of people. Although objec­
wasjurisdictiontion to the taken informally these itcases,

it was not discussed,was not and the courtpressed, simply
said that it saw no reason shouldjurisdictionwhy not be
exercised.
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In this fall the ofclass, if must caseanywhere, naturally
State ex rel. v. Wis. 51 N. W.Raymer 39,82Cunningham,
1133, which has been on the rela­cited,previously brought
tion of a to the to statetaxpayer of aprevent payment salary
officer over and above limited the constitution.the amount by
As inhas been said inbefore this theopinion, jurisdiction
that case was firstsustained brief reference to theby gerry­

'mander which is different case. Un­case, aquite plainly
the was byreal was that theground legislaturequestionably

fromcommand of the constitutionexpress payingprohibited
ex­to state funds sumanythe state out of thesuperintendent

in that$1,200 law attackedannum; hence theperceeding
a sum year,which ofcase, everydirected payment greater

to thewas entitledwas and the state itselfvoid,absolutely
court toof thisof extraordinary jurisdictionintervention the

and unlawfulitself from unconstitutional depletionprotect
of its its own officers.bytreasury

Rosenhein v.ex rel.Rosenhein Case (StateIn both the
the Filer & Stow­Frear, and173, 119 N. W.138 Wis. 894)

Case, 584, the applications146 132 N. W.629,Wis.ell Co.
be­denied,of weretaxpayerson the relationto actionsbring

no unlawful expen­in each case thatconsideredit wascause
in thethreatened, butwasstate officersof byditure funds
it wasand in the secondsaid,it wasnamed case expresslyfirst

ofexpenditureillegitimatein tothat orderassumed, prevent
a taxpayer,initiative ofon theactionan equitablestate funds

be properlywouldthe attorney general,refusalafter by
of this court.original jurisdictionwithin the

or less bear-morehavewhichother casesseveralThere are
mentioned.will be brieflywhichquestionon the generaling

73 N. W. it140, 988,Wis.98re Hartung,of Inthe caseIn
of this court byjurisdictionoriginaltheto usewas sought

innuisance theato publican endto putof injunctionway
of garbageof the depositingconsistingWauwatosa,oftown

neigh-of a very largediscomforttheland toofon surfacethe
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wasit was beld that sucb aboxbood, wrong, though public,but
orfranchises,a the sovereignty, preroga­not affectingwrong

at andthe the liberties of the large,tives of orstate, people
anin local This to bethat the was the courts. seemsremedy

of laid downtheentirely principlelogical application general
Cases,in the that even a bequestion publiciRailroad though

ifcall for the use of the jurisdictionit will notjuris original
in its effect.it be localmerely

towhich referenceThe to this case, appears bysequel
Milwaukee, 102 N. W.509,ex v. Wis. 78State rel. Hartung

in In reAfter the decision Hartwng,is also instructive.756,
after refusaland,courtthe relator went to the circuitsupra,

in thean actionwas allowed to bringthe attorneyby general,
furtherto theenjoinin the name of the statecircuit court

wasThe casethe nuisance.continuance of publicalleged
onand andrefused, appealon merits an injunctiontried the
notcourt was givenit was held that the circuitto this court

as this courtwrit of forinjunction prerogative purposes,the
ac­in fact anwas neverhence the action belowandwas, that

an actionwasits title,state,the butnotwithstandingtion by
a party.by private

of Staterecent casethedecision,namedIn view of this last
961,Frear, 125 N. W.320,142 Wis.Alstine v.ex rel. Van

an ac-easeThis wasif not important.interesting,becomes
afterstate,name of thein thecourtin the circuittion brought
of athe relationuponthe general,act by attorneyto'refusal

state andofsecretarytheto enjoinobject beingthetaxpayer,
of the pri-out the provisionsfrom carryingtreasurerstate

from or payingauditingandlaw, especiallyelectionmary
law,the on thefilaima underarisingexpensesforor bills

law. The jurisdictionof theunconstitutionalityofground
de-bynot challengedwasin casecourt thisthe circuitof

lowerin the'eitherconsideredorit raisednor wasmurrer,
it wasmanifest thatseems quiteitcourt,in yetthisorcourt

forcourt pre-in the circuitwas usedinjunctionwherea case
— 32148Vol.
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laid down in the-­to therogative purposes, contrary principle
Milwaukee, How­rel. v. cited.of State ex justcase Hartung

süentio,sub theofas tireever, jurisdiction passedquestion
case is not significant.

from these-draw conclusionsBefore to generalproceeding
to field of the so far as.jurisdiction,decisions as the original

out the it bedecisions, may well,,field has been marked byany
to notice the thatin to avoid fact themisapprehension,order

Stats. has consented that the3200,sec.by (1898),legislature
in court by any personstate be sued the havingmay supreme

has disallowed byclaim which been the legislature.a just
are,this section of course, brought byunderActions brought

which thestate,the of the without sovereignvirtue of consent
said in this is to be-opinioncannot be sued. Nothingitself

or the actionson this sectionasconstrued having any bearing
under it.brought

cases since theresult of the significantThe affirmative
us,it seems to that theis, original jurisdic­asRailroad Cases

when there is ainvokedthis court bemay rightlytion of
a citizen is deprivedmade either that (1) wrongfullyshowing

a fran­has been (3)a state office usurped;his liberty;of (2)
or-­abused,has been usurped,the statebychise grantable only

forfeited; public-service corporationsa law regulating(4)
anddisobeyedis systematicallyof the peoplein the interest

bound',statewhich the isriver,a navigableat naught; (5)set
is obstructed or encroachedall,foras a highwayto keep open

railroad, a charter bybuilt under grantedor aupon, public
declines,a state officerdestroyed;to be (6)is aboutthe state

of whichministerial in the .performancea duty,to perform
ainterest;have a material state officer-­(7)at largethe people

in­an official act thematerially affectingto performis about
which is to law or-­contraryat large,of the peopleterests

lawof a which violates consti­him the termsbyuponimposed
inthe situation is a matter-such,or (8)tutional provisions;



499?1912.12] TEEM,JANITAEY

Cases, 148 Wis. 456.Income Tax

tbat tbe in tbe lower courts isremedy entirelypublici juris,
or and bence mustjurisdictionabsolutely inadequate,lacking

or will It not meantbe taken be is this-bydenied.justice
do fallclassification tbat no wbicb not witbinattempted cases

orone tbe other of tbe classes can call ofever for tbe exercise
tbe but tbat cases witbinoriginal jurisdiction, fallingsimply
these classes have been held to be witbin tbegeneral properly
original jurisdiction.

In de-addition to these affirmative tbeeight propositions
cided cases tbe statement of negativeseveraljustify proposi-
tions wbicb are also tbe question.helpful upon general
These are acase,a(1) although question publiciinvolving

not witbin if it localonlywill come tbe bejuris, jurisdiction
in its to tbe ineffect, only named thesubject exception

aa mere orclass; interest,case involving privateeighth (2)
is to redress a willone whose primary purpose private wrong,

a case will not how-entertained; dismissed,not be be(3)
is a interest involved tbethere withever, pub-because private

interestthe bé incidentalinterest, merely,,lic provided private
of tbe be tberightvindication public primary purposeand tbe

as well aan action a asaction; involving privateof tbe (4)
tbenot be dismissed becauseinterest will merely pri-public

andtbeout, provided public private-dropvate interest may
still exists;tbe interestbe severable and publicinterests

tbecircuit court powernot tbetbe has givenconstitution(5)
jurisdictionalawrit of asinjunction prerogativeto use tbe
bence tbe cir-court,tbeto supremeit has beenwrit, givenas

tbebyin action not broughtanhas not tbe power,cuit court
only,,a citizenof privateon tbe relationbutattorney general

writ for purposes.tbe prerogativeto use
tbe real fundamental ofto now tbat philosophyIt usseems

times,its has not been at alland usejurisdictiontbe original
dis­since tbe elaboratecourt, eventbebyfully apprehended

Cases, after this-butand Eau Clairein tbe Railroadcussion
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review of andthe authorities it seems itquite simple, really
down■comes to a few which when un-propositions thoroughly

solvederstood difficulties.many
This transcendent isjurisdiction a reservedjurisdiction

thefor use of the state itself it to necessarywhen beappears
to vindicate or its orprotect franchises or theprerogatives
liberties of its the state ituses to orpeople; punish prevent

to itself or to the whole the state iswrongs people; thealways
and theplaintiff whether the actiononly plaintiff, be brought

theby or, his on the rela-attorney general, against consent,
tion of a individual under the and direc-private permission
tion of the court. It is never he isthe relator’sprivate suit;
.a mere he theincident; to the attentioninjurybrings public
of court,the and the virtue of thecourt, by power granted by
the commands that the suit be andconstitution, bybrought
for Thethe state. relator have a inter-private may private
est which it severable from thebe bemay extinguished (if

tostill the state’s action vindi-yet proceedspublic interest),
the The in as forcases,cate fact thatpublic right. many

the wrongcases of unlawful•example imprisonment, private
thatand the are so identified theclosely endingpublic wrong

an to the■ofthe endnecessarilyprivate puts publicwrong
withmakes no difference the principle.wrong

if and we believecorrect, are,These theypropositions,
asthat can be no suchtherevery thing■demonstrate clearly

action is known in the circuit-action thata taxpayer’s (as
within thein the court originalsupremecourts) brought

action in thetheThe of taxpayer’sphilosophyjurisdiction.
is of ais that the a member■circuitcourt taxpayer municipal

of his tovirtue contributions the fundswho, by■corporation,
in funds■of has an interest its and propertythe municipality,

inthe interest of a stockholderof same asthe qualitygeneral
hence whena and corporatethe funds of business corporation,

its funds oror squanderofficers are about to useillegally
him-of on ofto a court behalfmay equityhe appealproperty
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to conserve-and e.self Ms fellow stockholders (i. taxpayers)
and from spolia-and the interestsprotect corporate property

tion its own officers.by
Tbe himself the actual to theistaxpayer party litigation,

and nor the norstate,not the whole evenrepresents public,
all inhabitants of his athe butmunicipality, comparatively
limited the taxes. Inclass, short,citizens whonamely, pay

forhe sues a class.
No such is known in the exercise of the original juris-thing

diction this court. In actions within thatof brought juris-
is the and to vindicate thediction the state suesplaintiff

of the people.wholerights
come withinThe Bolens case be held tocannot, therefore,

ifof this it be a merecourt, taxpay-jurisdictionthe original
action.er’s

to resultno means' leads theconclusion, however,This by
at the-not be usedthe original jurisdiction may properlythat

a individual to staythe relation ofinstance and upon private
funds forof the state’swrit the expenditureappropriateby

forbidden byor necessary implicationbyexpresslypurposes
cer-officer isof funds a stateuse byconstitution. Suchthe

the asto stateof and ahmuch a breach injuryas■tainly duty
lawfully appro-which have beenout fundsto paythe refusal

elec-of generalto theobey provisionsor the failurepriated,
the statethe action ofaction isin such case thebutlaws,tion

not the actiongeneral,if the attorneyas brought byas truly
relator.of the tax-paying

the con­fromescapecan see notrue,If we logicalthis be
state’sthetoare about spendofficialswherethat,clusion state

the statelaw, mayanin unconstitutionalexecutingmoney
funds theof its bymisapplicationthe threatenedprevent

basis uponlogicalseems to us the onlymeans. Thissame
82v. Cunningham,rel.of State ex Raymerthe casewhich

rest.1133, can51 N. W.39,Wis.
extreme.isthat such a powerit must recognizedBut be
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To arrest the hand of a state officer as he is about to carry
■outthe command of the islegislature indeed a serious step,
one not to be taken or withoutsummarily consider-profound
ation. As the is it should be with apower exercisedgreat,
wisdom and discretion commensurate with its Nogreatness.
trivial shouldgrounds the court toimpel exercise.permit its
This court will not feel incertainly obliged every case where
there is a threatened ofexpenditure state funds under a law
of doubtful to allow anconstitutionality action of this nature
to inbe the name of thebrought but willstate, feel entirely
free to theleave ofquestion to be settled asconstitutionality
it inarisemay Theordinary defiance oflitigation. express
or constitutionalimplied commands sobe andmay flagrant

as to make the exercisepatent of this great power appear justi-
if notfiable, and inabsolutely such willnecessary, case it be

exercised This court will,courageously. however, ofjudge
the in each asexigency case it and willarises, endeavor to

the from inguard used or togreat power being casestrifling
ulterioraccomplish purposes.

In the case we nopresent further than togo state these
We do not findgeneral principles. it to decidenecessary

whether the ofalleged illegal expenditure funds alone pre-
sents ofa case such toas the ofexigency use thejustify origi-
nal ofjurisdiction this court to such'prevent expenditure.

are otherThere and more infeaturesimportant the present
case which in our a case forjudgment present the ex-proper
ercise of the original jurisdiction.

The law which is ifhere,attacked it be radi-valid, makes a
incal the of taxation over the wholechange present system

state.
Since the whendays refused toHampden thepay ship

taxation has been deemedmoney, unjust by English-speaking
nations, at to ifleast, concern, not tovitally the lib-destroy,
erties of the Such taxationpeople. has been deemed to jus-

ifarmed resistancetify and, need revolution.be, Insistence
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it cost I.upon Charles bis and Iflife an empire.England
ibis law in its essential violates constitutionalprovisions pro-
visions and bence is void, 'taxation it ofis, course,under un-
just, and tbe sums wbicb be collected under itmay are unlaw-
fully collected. It makes in terms a very sweeping change
in tbe methods of intaxation district of tbeevery taxing state,
and shifts tbe burdens of taxation so that will moremany pay
than under tbe old while willsystem, less. Ifmany itpay
should into afor or twogo operation year and then be held
unconstitutional in some actual tbe confusioncase, created
in tbe affairs of andtbe state offinancial every municipality
would beunquestionably We cannot butgreat. regard any
serious as to tbequestion of such a law' asconstitutionality
a tbeseriously of tbe asquestion state,affecting prerogatives
well oftbe liberties tbe we conclude thatbence tbepeople,as
■case is one for exercise of tbepresented tbejustly calling

of this court.•original jurisdiction
of tbe lawMany areprovisions attacked as offending

tbe oreither federal tbe state constitution.against We shall
treat tbe contentions wbicb some•only frommight point

of view be considered as to tbe of wholegoing validity tbe
act. As to minor wbicbthose are toprovisions beproperly

as matters of we shall nodetail,regarded express opinion.
'This is in accord with our well established in casescustom
of v. 141this nature. Oil Co. Wis. 150,Tracy,Wadhams

Frear,ex rel. Buell v. 146785; 291,123 N. W. State Wis.
131 v. Falk 133 N.Borgnis 327,N. W. 832: Co. 147 Wis.

209.W.
ofA observations not be out beforemay placefew general

claims offor consideration tbe unconstitu-specifictaking up
wbicb are our attention.tionality urged upon

if valid,law in works aTbe question, very important
in taxation of tbetbe state. Everpolicy■change general

of tbe state itsince tbe foundation has been tbegovernment
its taxesof tbe state to levy general upon propertypolicy
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either real or with of tbe inheritance-­personal, tbe exception
and lat­taxes and tbe first onlicense taxes levied railroads

other Tbe constitu­terly upon public-service corporations.
as;tion of tbe not excisestate, though taxation,forbidding

•indetermined tbe inheritance tax case v.(Nunnemacher
State, 129 108190,Wis. N. W. contained one-­627), only
brief section on tbe of sec. 1general subject namely,taxation,
of art. as taxation shallVIII, follows: “The rule ofreading
be and taxes shall levied such as-uniform, upon propertybe
the shall sectionUnder thislegislature prescribe.” property

rule, noted,,taxation has the the justwith exceptionsbeen
is-law, however,until the of law. This'thepassage present

whichbut the concrete embodiment of a sentimentpopular
andhas for some The of 1905been abroad time. legislatures

of thea resolution the amendment1907 passed recommending
ofof the addition the fol-section the constitution quoted, by

on incomes,words: “Taxes also bemay imposed privi-lowing
andmay be graduated,and which taxesleges, occupations,

bemay provided.”and reasonable exemptionsprogressive
electionat the generalwas ratified theby peopleThis change

bywas expressedand thusNovember, 1908, clearlyheld in
form ofidea that some gen-and theboth legislature people

taxationinto, of,in or propertyeral taxation addition place
made to-has now beenThe attemptwell bemight adopted.

in theushave result beforeand we theidea,out thiscarry
ex-oreconomicor policylaw. With thepresent political

If be withinto do. itlaw we have nothingtheofpediency
policy,and embodies publicitlines,constitutional represents
whichtheof governmentit that branchbyis enactedbecause

determines public policy.
nohowever, that income taxation isnote,well tomayIt be

It hasfield taxation.in the ofuntried experimentnew and
with the pro-andforms,in generallyin varioususebeen

theofof civilized governmentsthefeature; manybygressive
into centu-instances runwhich in somedecades,forworld
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ries. It bas been orused at various times nearly quiteby
of our ofown and is in in several tbem.twenty states, now use

It was tbeused for a tbe ofbrief period governmentby
United inStates, and is now in successful prac-operation

alltically of tbe nations of tbe civilized worldgreat except
tbe United itsStates. Tbe fundamental idea wbicbupon

rest intbeir its favor is tbat taxationchampions argument
should to to ratherabilitybelogically imposed pay,according
than tbe mere of wbicb for variousupon possession property,
reasons no revenue to tbe owner.producemay

It is as astbat there should beargued practicablenearly
and aof sacrifice tbe various tbatequality among taxpayers,

iftax at an or rate can rarely,levied uniform proportional
cent, atbat one ofofever, sacrifice; perproduce equality

farits is aowner,small sufficestoincome, supportwbicb just
onetbe thancontribution to public treasuryrelativelarger

cent, an tbat it cannot be exhausted byof income soper large
and expen-means of lavish extravagantownerits except by

ditures.
advanc-remarks to beunderstood thesebyare not to beWe

of tbeorof policy expediencyin tbesupporting arguments
tbelaw legis-in tbetbatas showing passingbutlaw, simply
bas beentaxation wbicbscheme ofais onlylature adopting

enlightenedtbe mostofmanybyfor many yearsapproved
of manytbe sanctionand basworld,of tbegovernments

economists.thoughtful
propertytbat personallaw it is clearquitetbeBy present

of tbe past.becomes a thingpurposesfor alltaxation practical
tbeandcreditsandmoneyof allexemptionsTbe specific

machin-all farmas ofas wellbonds,andof stocksbulkgreat
in actualfurnitureand householdtools, wearing apparel,ery,

taxation of per-far to eliminatevalue, goesofuse, regardless
who personaltbat be payswhile tbe provisionsonal property;

biscredited onsoamount paidtbehavemaytaxesproperty
effectiveto anyto an endpptfor seemsthe yearincome tax
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ofof Tbat taxation snob prop-taxation personal property.
allwill admittedbas a failure beerty byproven practical

Doubtless tbiswbo bave to subject.attention tbegiven any
main in tbewas one of tbe mind for tbelegislativearguments

of tbis actBy bas,tbe act. tbepresentpassage legislature
in declared tbat state’s of taxation shallsubstance, tbe system

taxation ofbe from a of uniformchanged system property
is concerned bas aso far as(which personal property proven

of twoto which shall be a combinationafailure) system
totaxation ofideas, accordingnamely, persons progressively,

ac-to and taxation of real property uniformly,ability pay,
to value.cording

to considerationfrom observationsWe thesepass general
unconstitutionalityof tbe ofgrounds alleged.specific

andclaimed with much earnestness ability1. It is first
XIVth amendmentoftbat tbe act violates tbe tbeprovisions

of contentions underconstitution. One tbeto tbe federal
dis-features of tbe act aretbat tbetbis bead is progressive

conten-Anotherconfiscatory.if not absolutelycriminatory,
and fortaxation,for bothdoubletion is tbat tbe act provides

citizens tbe “equal pro-it denies toreasons it is claimed tbat
of laws.”tection tbe

tbis contention tbat tbe Unitedsaid in ofIt is support
Farmers'Pollock Case v.court in tbe (PollockStates supreme

bas held tbat15 Ct.T. 157 U. S. 429, 673)L. & Co. Sup.
in ofland is fact taxationderived fromtaxation of income

for taxa­act doubletbat tbe providesland henceitself,tbe
there­next of tbe incomeland in andfirst of tbetion, specie,

met.easilyclaim bemayIt tbat tbis veryfrom. seems
ofwhether tbe taxationCase wasin tbe PollockTbe question

within tbe ofof land was taxation tbatrentals meaningdirect
of United and itStates,in tbe constitution tbeterm as used

taxin as a on tbe landsame, substance,was to tbeheld be
tax. Tbis be admitted for tbeand hence a direct mayitself,

indoes not to de­case, wayof tbe but it appear anypurposes
or even to beissue, very persua-here atcide tbe question
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sive. Tbe therequestion was tbe ofof power underCongress
that ofclause tbe federal constitution which di-forbids any
rect federal tax one inlevied to theexcept proportion popula-
tion. The here is ofquestion the of theprimarily power

of Wisconsin underlegislature its constitution to an in-levy
come tax in addition ato real-estate tax, and, secondarily,
whether such a tax denies to oneany the ofprotectionequal
the laws.

The of the ofinapplicability rule the Pollock Case to the
case here sopresented seems to little com­plain'as require
ment. There can be no doubt of thatthe incomeproposition
taxation of a in additionprogressive character, to taxation of

is authorizedproperty, directly the constitution ofby Wis­
as inconsin, amended 1908. Words could behardly plainer

to that idea than theexpress words Fromused. them it
that taxation of and in­clearly appears taxation ofproperty

arecomes as two andrecognized distinct inseparate things
the state andconstitution; levied,both bemay levied,lawfully
because the constitution so. However thesays philosophical

that taxation ofbe rents received fromargument may prop­
inis effect taxation of the the ofitself,erty property people

Wisconsin have said that means one and“property” thing,
in that incomewords,“income” means other taxa­another;

intion is not as the used the con­taxation, words.areproperty
of Wisconsin.stitution

doubt,so is noThat so and therethey say saymay lawfully
is therebyin the federal constitutionunless some restriction

the clauseand to save guaran­we areviolated, pointed none,
doesThat this clauseof the laws.”protectionteeing “equal

thewell settled by languageto the case seems verynot apply
of the United States itself inof the court the greatsupreme

Powers,R. Co. v. 201 U.Mich. Cent. S. at245,case of
26 Ct. where it is said:459,292, 293, Sup.pages

on the of the nationno supervision part“There is general
latter the state has,and in to thetaxation, respectover state

a as to ob-freedom of bothsovereignthespeaking generally,
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and methods. It well de-jects by Wahtt,was said Judge
in :the of the this caseopinion 232)circuit courtlivering (p.

“ no the‘There can at this time be afterquestion, frequent
and uniform thatsupreme court,of the federalexpressions
it was thenot XIVthdesigned amendment to the constitu-by
tion to a from its of insystemstate taxationprevent changing
all and reasonable nor to the toproper ways, statescompel

ofan ironclad rule toadopt the classifica-equality, prevent
oftion for of or the oftaxation,property purposes imposition

rates isdifferent different classes. It that thereupon enough
no inis discrimination favor of as another of theone against

same and method the andclass, the for assessment collection
”of the nottax is inconsistent with natural justice.’

This doctrine has been stated and restated in many forms,
withbut same insubstantially the federalmeaning, many

cases, with the case of Bell’s R. v. Penn­Co.beginning Gap
134 U. 10 all of which232, 533, nearlyS. Ct.sylvania, Sup.

ofare cited in the Powers at the close the clauses aboveOase
them.to or descantquote uponIt seemsquoted. unnecessary

is amendmentThe sum and of it that the XIVthsubstance
rulestates annever was intended to thelay unbendingupon
dif­levymake exemptions,of the statestaxation; mayequal

as theysuchclasses, tax propertyferent rates differentupon
and,choose, longas sotheymake deductionschoose, and such

rea­withinand proceedas their own constitutionsobeythey
to sayisthere no powerand usage,limitssonable general

it isfeature, aptlyto the progressivethem Withnay. regard
20Moore, 109,41,U. S. at page178in v.said Knowlton

“taxes imposedthatchief justice,Ct. the747, by presentSup.
whom the bur­uponof the personto abilityreference thewith

thefrombeen leviedsame haveto theis bearden placed
some authoritativealso,So,of government.thefoundation

contend that awriters,number of economicathinkers, and
one.than aequal proportionalis more andjusttaxprogressive

thelimitation, questionconstitutionalabsence ofIn the
and not judicial.”not isis or is legislativeitwhether
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No more need be said as to the feature. Ex-progressive
pressly as it ispermitted our ownby andconstitution, clearly
not within the inhibitions of the XIYth theamendment, pro-
gressive is infeature no respect objectionable.

It was Case,in the Knowltonsuggested that pos­supra,
thesibly case might arise where exactions so andarbitrary

beconfiscatory might imposed under the ofguise progressive
taxation that the wouldquestion arise whether judicial power
should not afford relief under andinherent fundamental prin­
ciples of but as therejustice; is noplainly for such aground
contention there is nohere, need of theconsidering question.

2. It is that the whichargued provisions to nonresi-deny
dents the whichexemptions are allowed to andresidents,
which allow the ofboard review to increase the ofassessment
a nonresident without while tonotice, notice berequiring

resident,to a violate 2given sec. of art. ofIV the con-federal
whichstitution, that citizens of shallprovides “the each state

be entitled into all and immunities of thecitizensprivileges
several states.” The as to the of thequestion pro-validity
vision to residents of/ the state and de-exemptionsallowing

at-raised,them to nonresidents is and receives somenying
in in oralbriefs,tention the but was not mentioned the

it inWe as a involved consider-arguments. regard question
Itnot be now.able and one todoubt, necessary passed upon

wouldfor a that thecannot be moment legislatureimagined
the had not contained thishave failed act it provision,to pass

in con-is aand wait the presentedwe to until questionprefer
to fullybecrete at which time there willcase, opportunity

Itandit briefs arguments.consider after comprehensive
inthe court of the United States decidedseems that supreme

of12 that the430,Ward v. Wall. at oneMaryland, 418, page
isand immunities the sectionprotected quotedprivileges by

thantaxes or excisesthe “to fromexempt any higherberight
citizens.” Other de-are state its ownupontheimposed by

Es-aré recisions relied on the same sideupon In Stanford's
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tate, 112, 259, 462,126 Cal. 54 Pac. 58 Pac. and v.Sprague
Fletcher, 840,69 Vt. 37 Atl. 37 L. R. A. and the69, 239,

in iscases cited the latter case. On the other side reliance
on the of the laws forplaced analogy providing exemptions

to resi­from execution which confine their benefitsseizure,
Connecticut,Travellers’ Ins. Co. v. 185 U.anddents, upon

22364,S. Ct. 673.Sup.
the of an assess-So far as the allowing increasingprovision

thisis concerned,ment a nonresident without noticeagainst
theif to increasenecessityseem to almost a powerwould he

at all,to to the hoardof a nonresident is he givenassessment
to theneed out ofonly staythe nonresident wouldotherwise

ofof an increase his assess-state the possibilityto prevent
do not that this latter affectsprovisionconsiderment. We

which areor immunities coveredway privilegesin theany
cited.constitutional provisiontheby

law the constitu-claim is made that the violates3. The
thebylocal placingofguaranties self-government,tional

of inof the various assessors incomesofpower appointment
tax commission.the state

all offi-are- that countyin substance (1)These guaranties
ofchosen the electorsbyshall beofficers,cers, except judicial

that;art.(sec. 4, YI, Const.) (2)two yearscounty everythe
isor not pro-election appointmentofficers whoseall county

shall be elected theitself bythe constitutionfor byvided
as theauthorities,the countyproperbyor appointedelectors

town, andthat all city, villagedirect;shall (3)legislature
foris not providedor appointmentelectionofficers whose

of thethe electorselectedshall be bythe constitutionby
authori-such municipalor byappointedmunicipalityproper

other offi-that alldesignate; (4)shalltheties as legislature
not for theprovidedis byelection or appointmentwhosecers

thereafter bewhose offices mayall officersandconstitution,
the or asby people appointedelectedlaw, shall bebycreated

TheseXIII,art. Const.9,direct. Sec.maythe legislature
and expounded byconsideredfullybeen quitehaveprovisions
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tbis court in cases,several and it seems to add tounnecessary
tbe quite complete discussions of tbe to be insubject found

Lac,O’Connor v. Fond du 109 Wis. 253, 85 N. W. and327,
Anson,State ex rel. Gubbins v. 132 112461,Wis. N. W.

475.
It is sufficient to that we do notsay tbe officeof as-regard

sessor of asincomes, act,for tbis as aprovided by either
county, orcity, town, norvillage office, do we as anregard it
office in substance at the time of tbeexisting of tbeadoption

orconstitution, essential-to tbe orexistence of eitherefficiency
of said divisions ofmunicipal state,tbe but rather an entirely
new officewithin tbe fourth class above whosenamed, election
or appointment be for inmay provided any that tbeway legis-
lature in itsmay discretion direct.

Tbe further iscontention made that it is a ofdelegation
to inlegislative vest tbe statepower tax tbecommission power

of assessors of incomes andappointing their salaries.fixing
Tbis is met and answered in exobjection fully State rel. Gub­

Anson,v.bins inand tbe Revisor’ssupra, Case re(In Ap­
Revisor 141 Wis. 124pointment 592,Statutes) N. W.of of

670.
4. A ofnumber contentions are made -with to tberegard

features of tbe it isexemption act, and, first, said under tbis
bead that tbe allowance 'toof individuals and tbeexemptions
denial of them to is .discrimination. Tbepartnerships unjust

of iscourse, whether validanytherequestion depends, upon
Is afor classification. there such substantial differ-ground

tbe or forclasses as to callence between reasonably suggest
clearlytbe of treatment ? We are of opin-differentpropriety

be inion that tbis must answered tbe affirmative. Aquestion
has certain distinct and wellordinarily knownpartnership

of over individual,in tbe transaction business tbeadvantages
from tbe fact it allows a ofthat combination capital,arising

and thus makes it tobrains, industry,and possible accomplish
an in same cannotwhich individual tbe businessmany things

there ishowever,Further anothertbis,accomplish. than
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consideration. If the have frompartner individual income
other sourees than the hismanybusinesspartnership (as do),

will be individual in-exemptions allowed to him of theout
come, and if from thethus, he were also allowed exemptions

income, exemptions.he doublepartnership would be allowed
there seems to reason for the classifica-Altogether be ample

tion. The themselves do not beseem toexemptions seriously
nor we should be. Theattacked, do see reason whyany they

most that of insurance to theis lifestriking exemption
amount of in on the$10,000 favor of one legally dependent

but while is somewhat we cannot thatdeceased, saythis large
for clas-notunreasonable,it is nor that there is ample ground

an exemp-and extendingsifying legally dependent persons,
tion to them which is denied to others.

directs that a tax-the whichAttack is made upon provision
the shalltax for yearwho has a propertypayer personalpaid

in-hiscredited uponamount soto have the paidbe entitled
for this dis-no just groundThere is said to become tax.

fact itinis;us thereto thatit seems cleartinction, but quite
theofthe burdenmeans of equalizingto be rather aseems
Itan exemption.than to be reallyof taxationformnew

withoutidea of accomplishing,thedone withwas evidently
elimi-the substantialmachinery,a shock to taxingtoo violent

the substitutiontaxation andpropertynation of personal
' is thatresultThe practicaltaxation.“ability”oftherefor

tax-and thepropertytaxable personalwho hasthe taxpayer
abilityhistoaccordingtaxeseachhas none payswhopayer

his income.byas evidenced
order,in its logicalnot perhapsconnection, thoughIn this

the actofto that provisionobjectiontheconsideredbemay
of residencerental propertyestimatedthat thedirectswhich

income. It isasconsideredshall beownertheoccupied by
it income doescallingand thatincome,notisthat thissaid

whichthat thingsconcededbemayItit income.makenot
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such,are innot fact income cannot merebe made by legislative
it must also be infiat, conceded, we that income itsthink,yet
sense notneed be it mustgeneral necessarily money. Clearly

be or which convertible intomoney that is Cen­Themoney.
defines it as that which “comes in to atury Dictionary person

as for or in orlabor services rendered some aspayment office,
gain from etc.”lands, business, the investment of capital,

was inThe clause doubtless inserted an effort to theequalize
a rentalsituation of two men each of house ofpossessed equal

whileof his house to a thevalue, tenant,one rentswhom
inother his house himself. Under the clauseoccupies ques­
antion the two men with are placed equallike property upon

in done.can thatand no other beway apparentlyfooting,
it has heldUnder the income tax laws been thatEnglish
ofa man a or residence which hewhere has residence right

resi­if and he thechooses,can turn into he occupiesmoney
ofthe formsannual value of rentalhimself, partdence the

Law 341. Wehis v. 32 ScottishFry, Rep.income. Corke
in question.no to theobjection provisiondiscover

ofincometo the that theprovisionis madealsoObjection
ofadded to the incomeshallher husband bewithlivinga.wife

child under eighteenincome of eachhusband, and thethe
addedshall beits or parentswith parentofyears livingage

clas-case ofThis is anotherorof the parent parents.to that
some sub-isin case there’isand itsification, only justifiable

advisabilitythewhich suggestsof situationdifferencestantial
ais suchclearlythereWeof treatment. thinkof difference

oth-thatdemonstratedhas.this, experiencein thatdifference,
fraud and evasionformany opportunitieswill bethereerwise

and wifehusbandofrelationshipthe closewhichof law,the
The temp-easy.if notmakes possible,childandor parent

inoftransfers propertyandshiftsmake colorabletation to
wereif thereeven triple exemptions,ordoubleto secureorder

unquestion-wouldlaw,kind in theof thisnot some provision
—148 33Vol.
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be There noably very is snob orgreat. temptation oppor-
tunity in the case of or theman,the man and wife whosingle
are living separately.

One further we overrule hereobjection without comment,
for the that it seemsreason very unsubstantial, thenamely,

lawthat the is retroactive andobjection void, because assessed
on incomes received the yearentire while didduring 1911, it
not until 15th of thatinto effectgo and also be-July year,
cause it derived from the saleincludes ofprofits property pur-
chased at time within threeany years previously.

A5. is made ofstrong argument attaching the validity
which insec. substance the22, provides that income1087ro—

fromof a derived different ofpoliticalresident subdivisions
ofthe combined for thestate shall be thepurpose determining

rate, while the income ofand the a nonresident isexemptions
in ofto be assessed and taxed each the municipali-separately

it is derived. A table is submittedties from which showing
resident,if derived fromA., $1,000that under this rule a

hedifferent or cities willof towns beeach thirteen required
income is$367,of because his andto a tax aggregated,pay

in to thesubject higher rates,becomes partconsequently large
samenonresident,if receives the income from theaB.,while

smallest i. e. onerate,he will the persources, only paysame
cent, $130.to it isonly This,$1,000,of amountingeach

the residents of theis discrimination againstsaid, unjust
of and immunitiesthem the privilegesandstate, deprives

the of other in violationstates,to citizenswhich are granted
This theconstitution. presents questionof the federal

madecan be betweena discrimination residentswhether such
time the discrimination seemsthis tononresidents, onlyand

of theand in favor nonresident. Thisresidentthebe against
to decidednecessary now,one not bewe deemalsoquestion

it. It not seem thatno doesopinion uponwe intimateand
if it does thenit can bebutarise,frequentlycase willthe
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intreated. do not it asWe inregard respectany important
of actvaliditytlie the as a whole.considering

6. Much is made of that ofpart sec. 1087m—6complaint
a different rate of taxationwhich for theprovides income of

from the rate for andcorporations prescribed individuals,
this also is said to be thediscrimination.unjust Again

is whether there be substantial differences of situa-question
tion individuals and which andcorporationsbetween suggest

in and ittreatment,this difference seems thatjustify again
anthe answer must be Yes. The is artificial cre-corporation

with franchises and ofation of the state endowed privileges
not. It be saidwhich the individual mightkindsmany has

on the thatjustifiedwith truth that the clause could be ground
which thecharter, leg-is amendment to every corporateit an
it isto but not neces-make,undoubtedislature has the right

-Theon that corporate privileges,tosary proposition.rely
andheld the real differ-which are exclusively corporations.,by

a an individual,of andcorporationthe situationences between
thementioned fact that thewhich bemay corporationamong

atax,an inheritance plainly justifytonever is obliged pay
in of the income tax.theof treatment 'levyingdifference

nothere could betax property,income tax a upontheWere
aonmust still beofrate,in for taxation propertydifference

it ais notnoted,heretoforeas has beenrule, but,uniform
of ourthe meaningwithintax propertyupon constitution.

in includes alltermsthat the lawminor objectionsThe7.
banks,nationalexceptnotdoes specificallyandcorporations

constitutionallycannot besalarieswhosethe officersnor name
or anynational banksIfof.disposedeasilyveryaretaxed,

tax,to thebe subjectedconstitutionallycannotofficerspublic
ascases,in such justas not applyingconstruedbewillthe law

inch. althoughof 1907; 562), gen-17705, Stats. (Lawssec.
toheld not tohas applybeenall business,coveringeral terms

business.interstate
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8. We come now to certain which areserious objections
made to the of secs. andprovisions 2, 3,subd.1087m—
1087m—3 The first of(b). these sections in sub-provides,
stance, that a resident shall be alltaxed of hisupon income

from rentals,arising stocks, bonds, securities, or ofevidences
debt, whether the same be fromderived sources within or
without state,the but that the nonresident shall be taxedonly
on income derived from sources within the state, or within its
jurisdiction, but that any business both withinperson doing
and without the state shall, as that of his incomerespects part
not fromderived andrentals, stocks, .bonds, securities, be
taxed on that thereof which is derived fromonly proportion,
business transacted and located within theproperly state, to
be indetermined the manner in 17706,subd. ofspecified e sec.
Stats. of ch. as far as(Laws 1907, 562), applicable.

The of the section isgeneral purpose quite evident, namely,
to tax a resident his whole andincome, aupon nonresident
only his income derived fromupon sources within theplainly
territorial of and to thatjurisdiction state,the whereprovide

'either is in a business interstate in itsperson charac-engaged
ter he shall be taxed on that theof income de-only portion
rived from andbusiness transacted located withinproperty

inthe to the rule sec.state, 17706 foraccording prescribed
ofthat of stock a cor-determining proportion capital foreign

in this state which must bebusinessporation reporteddoing
The so into theto the of state. rule stat-secretary imported

and stated at inrule,ute is an need not bearbitrary length
withthe view we now take of our to this conten-duty regard

tion.
are made to this section: first,Two fundamental objections

no mat-incomes of nonresidentsthat state cannot tax thethe
second, that thederived, and,ter from what source attempt

business,of derived from an interstateto tax a thepart' profits
must result in a taxationnecessarilythe rule adopted,under

and hence acommerce,of interstate regulationof the receipts
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federal con-is in of of thethereof, which violation that clause
com-to tostitution which the regulategives Congress power

themerce between states.
of now. IfWe shall decide neither these the sec-questions

others,tion to either or of these or"be bothopen objections, any
Thewe cannot that fact as fatal the act.regard to legisla-

made;ture to avoid both of the objectionsevidently intended
deal Hadhad a and to with.difficult delicatethey subject

notthat could consti-informedthey been authoritatively they
di-and could nottax a income at all,nonresident’stutionally

andfrom state partiallyvide the income derived partially
idea, onnofrom we have that wouldbusiness, theyinterstate

abandoned their to the law.passthat account have purpose
forif an rule divisionthethey provided improperAgain,

nocan made at there seemsa division be all),that(conceding
and the rule,not be rejectedreason the rulewhy may proper

ofthe fundamental the pro-which will outcarry purpose
thewe satisfied thatIn event arebe used.vision, any fully

to in thisobjectedof or all of theany provisionsrejection
act.held to invalidate the wholecannot bereasonablysection

actuallyin a caseare to usquestions presentedWhen these
exami-far more criticalthemwe able to give,shall bearising,

and directed exclu-of briefsin argumentsnation the light
leave thetherefore, weFor the present,to them.sively

of this sectionofto those.partstheobjections validityvarious
without answer.which are attacked

passtime toat presentwe declinethe same reasons theFor
to underreferredto the second sectionthe objectionsupon

that a proportionThat generallysection providesthis head.
thebe ascertained inon bondscorporateinterest (toof the

income is ascer-taxableas themanner proportionatesame
thetaxedshall be againstin section)tained the preceding

fromdeductedthe andand corporation,bondholders paid by
ob-seriouson the bonds. Manynext interestthe payment

made thisare toforeignon of bondholdersbehalfjections
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is noprovision, from the that thereobjectionfundamental
thatpower to a tax the minorall,such at tolevy objection

the forrule the is Asincorrect. weascertaining proportion
do not ofdeem it to thesenecessary anypass upon objections,
we need not make statement now.particular themconcerning
The will for anbe discussion whensubject openentirely
actual a thisease arises decision section.uponnecessitating

made to the law whichWe have reviewed all of the objections
we mention ordeem of requiresufficient toimportance specific

whole we law Iftreatment. As a the constitutional.regard
arethere be which will not stand the nottest,provisions they

of a must be asprovisions such nature that consideredthey
the to or as the for ofinducement the balancecompensation

inthe law. leave the law intact itsmay out, andThey drop
fundamental essentialand features.

to incase,As the commenced theWinding circuit acourt,
few words be said. This was an actionshould abybrought

of and whonumber persons corporations thatalleged they
were and that and their fellowtaxpayers they taxpayers
would be taxed and tocompelled sumsunlawfully pay large

law,the unconstitutional thus a multi-allegedqnder causing
andof that the officersplicity suits; of the bepraying state

from the law fromexecuting andenjoined paying any moneys
of inout the its execution.treasurypublic

beThis seems to a actiontaxpayers’ andpure simple,
in circuit court tothe thebrought hands of statestay officers

from out themoneys of statepaying treasury. We have al-
held in this that noopinionready action cantaxpayer’s be

maintained in the courtsupreme the oragainst dis-auditing
officersof the state. If such isreliefbursing it mustsought be

in an stateaction theby itself, either brought theby attorney
in case of hisor,general, refusal, by ofauthority the court it-

self, the relation of a citizen.upon Itprivate would seem, a
that no actionfortiori, taxpayer’s should be entertained in the

court where tocircuit the is haltpurpose the andauditing
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officers of the state.disbursing We this as the betterregard
administration. It is that this court has the toenough power
authorize such an action if the exigency demands. To divide

that and scatter itup power the trialamong courts of the
and allowstate, suchevery court to of thejudge exigency,
well lead to themight of manybringing improvident actions.

It is that such an extreme be vested infitting power this
court alone.

The inresult is that the Bolens action the demurrer to the
must be sustained the andcomplaint merits,upon judgment

ordered thedismissing costs. Incomplaint without the
case the order theWinding demurrers must be af-sustaining

and the actionfirmed, remanded with directions to dismiss
for lack ofcomplaintthe jurisdiction.

the Gowrt.—It is soBy ordered.

1911,J. inTinlin, Ch. Laws of(dissenting 658,part)'.
to the taxation of incomes and anrelating making appropria-

for of officers and other oftion salaries expenses executing
was enacted thestatute,and the legislature,administering by

the and published 15, 1911.governor, Julyapproved by
andas law from after itsThe act went into effect andpassage

were to administerand officers thisappointedpublication
or of tax hadassessment been made and thelevynolaw, but

of this act had not arrivedthefor provisionstime enforcing
I considerwere shall these suitsthese suits begun.when

in the circuit byfirst that courtbeguntaking upseparately,
and asand F. W. individuallyGezelschapArthur Winding

aTrust sev-corporation,Wisconsin Company,thecopartners,
anda national thebank, Milwau-natural persons,eral other

a Thesecorporation.& Gas Company, plaintiffs,Cokekee
of ofbecause relations to thediversityselected actevidently

sections ofdifferently byaffected thein differentquestion,
of of the tax, hence in-escaping paymentall desirousbutact,

ofof the theconstitutionalityin the question statute,terested
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ofin a in and in behalfjoin suit their own behalftaxpayers’
all mem-other threeagainstthe income of the statetaxpayers

andstate,bers the state ofcommission,of tax the secretary
thethatthe istreasurer. The cause action allegedstate of
ofviolationinact and void becauseabove referred to is null

the of of and consti-constitution the state of theWisconsin
thetution of the members ofStates,the United and that

state tax commission unless restrainedwill, injunction,by
under saidtheir subordinatethrough appointees, acting

manyfromand ofstatute, moneyexact collect sumslarge
willand which collectionsWisconsin,residents citizens of

somoneyslead a suits to recover back theto ofmultiplicity
thecollectof the state tocollected or to a suitsmultiplicity by

act enforcedin said to befines and and bypenalties provided
Onwith the act.refusethose who toagainst persons comply
therestrainingthese for anthey injunctionpraygrounds

their administrativestate tax and subordinatecommissioners
theand restrainingactofficersfrom to enforce theattempting

auditor,is the constitutionstate,of who statesecretary by
from whotreasurer,and the state is also a constitu-auditing,

orofficer,tional from ofsalaries, bills,paying expenses any
kind incurred under or the terms of act inby thepayable

This inact carries it a legislativequestion. appropriation
a tofor such This is therefore bill bypurpose. taxpayers

in-the of a statute taxesenjoin enforcement levying upon
the is unconstitutional,on the that statutecomes ground

theis to besought upon equitable groundwhich bill upheld
actions,of suits or butthat takes the of aplace multiplicityit

con-and state treasurer areso far the of state theas secretary
ofit is a bill to restrain the outcerned ofpayment moneys

the for the of or enforc-treasury purposestate administering
invalid. As theclaimed to be to latter defendants,a lawing

in orhave no the actpart executing enforcing exceptwho
and under thebills, salaries, expensesand payingauditing

billthe is maintaiñable only uponappropriation,legislative
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the ground that each in aindividual the state hastaxpayer
proprietary interest in incognizable the offunds theequity
state intreasury to theanalogy shareholder in a cor­private
poration or Land,the aintaxpayer municipal corporation.
L. L.& Co. v. McIntyre, N.245, 256, 75 W. 964,100 Wis.
and cases.

The circuit court sustained a demurrer to this complaint,
and from that order the to thisplaintiffs court.appealed
This demurrer went to theexpressly that thepoint circuit

had no of the toaction,court and also thejurisdiction point
that the did not state facts sufficient to constitutecomplaint
a of usaction;cause so that areboth these beforequestions

anotlaw does givetheGenerally speakingon this appeal.
dam-Onea wrong.for of publicthe redressprivate remedy
himaffectedact whichunlawfulor anbythreatenedaged

sametheholdingof the publicit affected that sectionasonly
or inlawatnot commoncouldact,to'relation suchlegal
Andact.doer of suchthean actionmaintain againstequity
wereIf theygreater.his werenot that damagesit mattered
wasthe wrongdegreeindiffered onlyandof same naturethe

in a greatappliedstill has beenThe rulea wrong.public
Hamilton, Wis.27v.Enosin this court.of casesvariety

546;2 N. W.314,Co. 47 Wis.R.WausauCohn v.256;
StedmanSchermerhorn, 600;W.71 N.372,Wis.96Baier v.

v. Milwa­57;Berlin, N. W.505, 73 Liermann97 Wis.v.
L. v. Milwau­Co.Linden65;W.ukee, 113 N.628,132 Wis.

v.Pedrick851;N. W.83493,107 Wis.& L. Co.E. R.kee
Platteville, 71v.Bell705;41 N. W.622,Wis.73Ripon,

Oconomowoc, 155,71 Wis.v.Stone831;36 N. W.139,Wis.
829; 733,30 N. W.Merrill, 459,Wis.67v.GilkeyN. W.36 ­

629;N. W.32546,68v.cited; Fifield,Sage Wis.and cases
Fos­570;Lindemann, N. W.109514,129 Wis.v.Harley

v. Fond688; GarstensRowe, 111 N. W.268,132 Wis.ter v.
Eden, 89 Wis.Nast v.117;N.Lac, 119 W.465,137 Wis.du

62 N. 409.W.610,
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It has been sometimes said lawby writers and courts that
this restedrule ifthat,the consideration oneupon suit could
be in such case, mightmaintained each affected alsoperson

andsuit thethus defendant be ruinedbring litigation.by
This consideration has and in aforcespecial significance
state thewhere law topermits suits be brought by private
persons administrative officersagainst with thecharged duty
of the Fewlaw. officerswouldenforcing an efficientattempt
administration at such and therisk, ultimate result must be
either or isinjustice But there another reasoninefficiency.
for the rule which lies and a broaderdeeper upon foundation
of isThat the whichgovernmental policy. thepolicy places

of ofprosecution in the handspublic thewrongs public prose-
cutors and out of handsthe of those who be actuatedmay by

or or Biemelprivate revenge malice, politicalgain, intrigue.
State,v. 11 Wis. 37 N. 244. If the a sover­W. state as444,

is haveto its and lawfuleign proper in ourrecognition juris­
it inis, the absence ofprudence, statute, tosubject no defense

of no limitation of and nolaches, time, to andliability suit,
it must also be as the ofregarded repository governmental pol­

and discretion. howicy When and it willpolitical assert
and enforce its is often asovereign prerogatives political

a matter of state andquestion, to leave thesepolicy, great
in the ofhandsquestions every has aprivate litigant tendency

to create in ofconfusion injurisprudence, lack wisdom state
and for In thepolicy, contempt authority. great case of

Ryanv. Railroad Cos. 35Att’y Gen. Chief425, JusticeWis.
said at 529: “Reliefpage public isagainst wrong confined
to informations theby further,See forattorney general.”
illustration, v.Saylor Pennsylvania C. Co. 183 Pa. St. 167,
38 Atl. 598. The victim of robbery, or arsonbattery, may

a forhave actionprivate thedamages against sus­wrongdoer,
some,to until the orpended, according pending public state

is at an andend, concluded theprosecution bynot result of the
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public But is andprosecution. there there coincident cotempo-­
raneous with the apublic wrong suffered theprivate bywrong

andvictim, distinct different from that suffered otherby any
member of the public. Where all are affected alike by the
wrongful act, the of thelanguage cases and of themany ac­
tual adjudications indicate that there is no private actionable

not a lack ofwrong, merely Casesremedy. and supra.infra
An to theseexception rules ingeneral was recognized the
case of first in this Ttaxpayers, state, think, in Peck v. School
Dist. 21 Wis. and516, this doctrine thereceived ofapproval
the court ofsupreme the United States in v. Za­Crampton
briskie, 101 S.U. 601. Since then the of thescope taxpay­
er’s action, so hascalled, been extendedgreatly by this court
and its decisions have not been Inalways consistent. Peck

Dist.,v. School the action was-supra, brought certain tax­by
whose beenpayers personal had' levied and ad-property upon

vertised for sale to restrain local administrative officers from
action taken to statute andcontrary consequently outside of
their to the private ofjurisdiction, injury plaintiffs. Their

for this concededremedy wouldprivate wrong ordinarily be
at law. But the contract which formed the basis for the tax

to fraudulent,was found be thus the ofarousing jurisdiction
and the theinjunction enforcement theagainst of taxequity,

the that,sustained theupon jurisdiction of hav-ground equity
once itattached, should be foring rightfully made effectual

the of relief. decision of the courtpurposes complete .The
was written Chief Justice DixoN. When theby question

awas about four later in suit bypresented years taxpayers
no of butinvolving recognized ground jurisdiction,equity

to withthe be threatened theplaintiffs taxpayersshowing
an taxenforcement of as it isillegal precisely presented by

in instant case,the the that there it was.complaint except
the local administrative officers actedaverred without their

while here it is averred that thestatutory jurisdiction, legis-
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jurisdic-lature of tlie its constitutionalstate acted without
tion, the same thedistinguished jurist, denying injunction,
said otheramong things:

“The that no to re­general principle equity possesses power
vise, orcontrol, direct the action of or ex­public, political,
ecutive orofficers bodies is Itof course well understood.
never does so at the suit of as inci­a private exceptperson,
dental and to thesubsidiary rightof someprotection private
or the of some whenprevention and thenprivate onlywrong,
the case falls within and definedsome wellacknowledged
head of thatequity It is thisjurisprudence. upon principle
bills to restrain the collection a inof tax have beengeneral
dismissed” “But are reasons(citing whythere othercases).

will refuse its aid inequity a case like and which arethis,
most inout the in Doolittle v.ably pointed opinions Super­
visors, 18 N. Y. 155, and in v. P. R. 54Union Co.Sparhawk
Pa. St. 401. The andremote,are toogrounds intangible,

anduncertain, the inconvenience which would ensuepublic
from the exercise of Itthe would enormous.jurisdiction be
would lie in the ofpower every totaxpayer arrest all pro­

on the of theceedings part public officers and bodiespolitical
in the of their officialdischarge duties, and, to beassuming
the of thechampion tocommunity, them in itschallenge
behalf to inmeet him the courts of tojustice defend and es­
tablish the correctness of their actsproposed beforeofficial

to the ofproceeding performance them. A morepretense
inconsistent with the due execution of andpublic trusts the

ofperformance official duties could behardly imagined.”
Lake,Judd v. Fox Wis. 583.28

This case has been cited and followed Intimes.many
Merrill,v.Gilkey 67 Wis. 459, 30 N. W. wherein it was733,

expressly adjudicated that an action will not in oflie behalf
a to set the taxes oftaxpayer aside a or other munici­city
pality v.generally, Judd Fox Lake is cited to thesupport
rule that there must ofbe some distinct juris­principle equity

under which theprudence case is other than thebrought mere
of theillegality taxes and itsgeneral and usualnecessary

In Pedrick v.consequences. 73 41Wis. N. W.Pipon, 622,
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to705, tbe effect that of andthe mere a resolutionpassage
tointent enforce it'are not asufficient to taxpayer’ssupport

suit. In v. 68Fifield, Wis. 32Sage N. W. to the546, 629,
Rowe,same effect. In Foster v. 132 268,Wis. 111 N. W.

688, to the effect nothat action will inlie a hisby taxpayer
own behalf and in behalf of other to restrain thetaxpayers

andlevy collection of the oftaxes -a generally.municipality
Lindeman,See, also, Harley v. 129 Wis. 514, 109 N. W.

570. If the ofequitable theground of a multi­prevention
of suits couldplicity be toinvoked such asupport taxpayer’s
for.action the reason that the collection of invalidan tax will

breed a multitude of suits at law to recover back the taxes or
on the that it willground a multitude of suits orrequire pro­

in the ofceedings nattire suits toby taxes,the state collect the
then themanifestly cases wereforegoing incorrectly decided,
for all taxinvalid levies rise to suits to recover back thegive

andtaxes, the of is followedgenerally bytaxesnonpayment
ofpenalties some kind. Such suits also theare forbidden by

Tule which toprohibits the courts entertain suits aby private
citizen to a right,vindicate or that which apublic prohibits

ofcourt from its remedies so asequity employing preventive
do in a withinterfere wholesale the ofway collection the pub­
lic revenues. But I think they were decidedcorrectly upon

Platteville, 36•either See Bell v. 71 N.ground. 139,Wis.
831,W. and reasons for to entertain thethere given refusing

Oconomowoc,v. N.Stone 71 Wis. 36 W.suit; 155,taxpayer’s
Lindemann, 129 109 N. 570;v. Wis. W.829; Harley 514,

Lac, Inv. W. 117.465,Carstens Fond du 137 Wis. 119 N.
otherthe of sue in ofthe latter case a to behalftaxpayerright

to re­seeksmerelyis denied the plaintiffwheretaxpayers
of a tax which helieve his claims to be void. Inproperty

L. 131v. North Wis. Co. Wis. 111 N.261, 499,Giblin W.
in athe are cited which hold that a decreecases taxpayer’s

all the and citizens of the mu­upon taxpayerssuit is binding
inconcerned the -The suitlitigation. taxpayer’snicipality
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as both created and bylimited in statedecisions thisjudicial
has been of beneficial results inproductive very preventing
municipal maladministration, conserving fundsmunicipal
and and fraudulent orproperty, of-keeping erring municipal
ficers within their But the fact that it hasjurisdiction.
cured some ills does not it limi-a itsprove It haspanacea.

as shown,above founded soundtations, evenupon policy,
with to subordinate officers. Eorrespect strongermunicipal
reasons those limitations must be iswhen the suitapplied
state-wide in its and ais in effect suit theoperation against
state the entire state and of a tax onto collectionprevent levy

thatthe the law to enforced is unconsti-soughtaverment be
ex-The state as such has from actionsimmunitytutional.

authorized and here no suchstatute,where expressly bycept
inThe officersinstant case. statestatute exists thecovering

of a have alaw wider latitudethe execution of discretion
officers. suits the lattermunicipal Taxpayers’ againstthan

some here to alaw,to vindicate annul statute.are brought
to ahere constitu-attempts representThe largertaxpayer

theof all taxes of the stateinjunctionthe arrestandency, by
a of interferencescope largerwider power,impliessurely

and of theofficers, seriousmultiplicationwith administrative
in the from FoxJudd v.mentioned quotationconsequences

under the decisions ofIt thatLake, seems apparentsupra.
as afirst cannot be supported taxpayer’sactionthethis court

actionsof a ofavoidance multiplicitytheuponaction based
inThe other averred sup­in groundequity.or suitsat law

thatthe claimas basedsaid, uponis,complaintof theport
inter­has an proprietarythe state equitableoftaxpayereach

of suchor an interest ain state treasury,thein the fundsest
it and itrecognize protect by injunc­willequitythatnature

officers of the state to-­fiscalconstitutionalthetion against
of funds for the-­out such treasuryfrom payingthemprevent

underlaw,an unconstitutionalofadministrationorexecution
Land, & L. Co. v. Mc-in L.to municipalitiesappliedrulethe
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100Intyre, Wis. 75245, 256, N. W. Estate964; Coleof
v. 102(Mulberger Wis. N.Beurhaus), 1, 78 W. and402;

other cases in this court. BuUthe situations are not analo­
Tbe state is not togous. be put tbe level ofupon a private

or of a municipal corporation. Tbe- former is tbe sovereign,
tbe latter tbe subjects. Tbe courts bave injurisdiction an
action a asagainst municipality a. naturalagainst person.

nobave ofThey actionsjurisdiction tbe stateagainst except
with tbe consent of tbe state tbeexpressed by legislative
branch of tbe andgovernment tbeapproved by executive.
Unlike tbe federal constitution and tbe constitutions of most
of tbe tbestates, constitution of this state creates and recog­
nizes not three but four branches of government: legislative,

andexecutive, administrative, judicial. Administration is
and in most cases anlogically asrecognized exercise oflegally

tbe Tbeexecutive beads of tbe administrativepower. great
of tbe Uniteddepartments States derive theirgovernment

from tbe of executivepower in tbegrant power federal con-
stitution and their lawful acts are treated as acts of tbe chief

in some instances anexecutive, and injunction themagainst
ofto tbe enforcement law asprevent challenged unconstitu-

was tbe same level as ational likeput upon injunction against
Johnson, 4President. v. Wall.tbe Mississippi 475; Georgia

Stanton, 50,6 inv. Wall. and cases Rose’s Notes. The ad-
in art. ourministrative officers named VI of state constitu-

andof state, treasurer, attorney forsecretarytion are general
deeds,of and dis-state, sheriffs, coroners,tbe and registers

offor tbe counties. tbe duties tbeAmongtinct attorneys
of state tbe constitutionby is thatsecretary prescribed “be

ex state auditor.” There is nobe generalshall grantofficio
administrative to of orof tbe whole one to allpower any these

and 4 V,and doubtless this sec. of art. whichofficers, requires
“He shall allthat such asexpediteof tbe measuresgovernor

tbe shallbe resolved take carebymay upon legislature,'and
is sufficientfaithfully executed,” authoritythat the laws be



528 OF WISCONSIN. [Mae.SUPREME COURT

Cases, Wis. 456.148Income Tax

sub-and upontbefor tbe .to impose upon governorlegislature
commission-like tbe state taxordinate officersadministrative

constitu-thebyadministrative noters all powersnecessary
mentioned.thereinofficersin tbe administrativetion vested

expresssomeconstitutionalso found in our stateThere is
tbe fundsof tbe overtbe legislaturelimitations powerupon

that byrestrictions of powerand somein tbe state treasury
whichI,sec. 18 of art. pro-Instanceimplication.necessary

for tbefrom tbe treasuryshall be drawnthat novides money
or semi-orof societies religious theologicalreligiousbenefit

anwhich forbidsVIII, appropria-art.2,naries. Also sec.
claims of the(exceptof claimfor tbe anytion payment
six afternot within yearsand filedStates judgments)United

ex rel. Neware others. Stateaccrued; and thereclaimtbe
Davidson, Dodge, J.,114 of568,v. Wis. opinionRichmond

are re­ThereN. 1061.506,N. 90 W.580, 88 W.at page
X,1, whichsec. art.asby necessary implication,strictions

of pub­of thethat superintendentthe compensationprovides
ofshall not exceed the $1,200 annually.lic instruction sum

5139,rel. v. 82 Wis. N.50,ex Raymer Cunningham,State
to allaccentuate theW. 1133. Rut these only application

fundamental inof rule pop­disbursements theother treasury
that the branch ofgovernmentsular representative popular

branch of theor thethe state legislature legislative govern­
unius est ex-­control the public purse. Dxpressioment shall

no is theIn thesystem judiciary guardianclusio alterius.
as the constitution restrictionstreasury byof the exceptpublic

in this direction have somay providedupon powerlegislative
not discretioncontroversyjudicial involving politicalthat a

in ofmanner which appropriations moneyarise. Themay
ais provision,and there generalmust be made is regulated,

of the branchthe of theauthority legislative gov­refeognizing
funds, to the effect thatover the no moneyernment public

inof the treasury exceptout anpursuancebe paidshall of.
law. There is in the instant case anbymadeappropriation
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tbat tbismade it contendedby law, ap­but isappropriation
for the ofmade orpropriation, being purpose administering

effect an uncon­law,into unconstitutional is itselfcarrying
of it con­stitutional. constitution doesprovisionWhat the

? The stateflict with if we the correctsuppose premises leg­
it inis to find a of to the¿rant powerislature not expected

is no restriction itstate constitution. Where there possesses
Plaisted, 19 N. E.148 Mass. 375,the Comm. v.power.

of224. the thepowerThere is no such restriction upon leg­
wellOn it becontrary mayislature the funds. theover public

of thediscretion,within the at is within the leg­least itduty,
invalidall'laws,islature that even be enforced and thuslaws,

to test wellancient,the before the courts in the un­brought
Butderstood, and lawful in event the courts haveway. any

no to interfere and forestall at­injunction thusauthority by
to the law. This the has nobecausetempts taxpayerenforce

tointerest in the funds in the restrain thesepublic treasury
has to create such anofficers, and because the court no power

does notin and because the court pos­interest the taxpayer,
intervenes,the where constitutional interdictsess nopower,

theof funds as againstcontrol disbursements publicto the
of hereafter.But thisof thebranch government.legislative

ato obvious that' a suit taxpayerIt seems me byfurther
claimthe based thestate,fiscal officers of uponsuchagainst

unconstitutional, by per­a suit a privatea is isthat statute
state, anynot apprehendedson the going uponagainst de:

his title,orof his cloudingor confiscation propertystruction
timet asnot but ostensiblyin phrase, quiaas we say legal
in self-assumed protec­interests and.of the publicchampion

of the taxto avoidfunds, really paymentandtion of public
toin its executethe state attemptthe ofby powerarresting
That thisfunds for that purpose.law theby furnishingthe

settled,is andauthoritythe state here else­byis a suit against
within the rule State ex rel. Drake v.falls ofwhere. It

and the40 sixth of cases175,Wis. opinion,Doyle, paragraph
148 —34Yol.
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there selected for T.v. & P. R.approval. Stephens Co. 100
Tex. 177, 97 S. W. Lord & P. C. Co. v. Board309; Agri­of
culture, 111 C. 135,N. 15 S. E. 1032; State ex rel. Hart v.
Burke, Greenhow,33 La. Ann. Poindexter v.498; 114 U. S.

5 and270, Ct. cases inSup. 903, Eose’s and Fitts v.Notes;
McGhee, 172 U. 19516,S. Ct. inSup. 269, are andpoint,
other cases can he found. from the case:last citedQuoting

“If, because lawwere officersof the athey case couldstate,
he made for the of ofthe thepurpose testing constitutionality

anstatute, suitby then theinjunction them,brought against
of actconstitutionality couldevery by thepassed legislature

be tested a suit theby and theagainst governor attorney gen­
eral, based the that the ofupon former as thetheory executive

instate awas, sense, with the of allgeneral executioncharged
its and thelaws, latter, as attorney general, representmight
the instate thelitigation ofenforcement its stat­involving

That autes. would be convenient forvery way aobtaining
determinationspeedy judicial of ofquestions constitutional

law which be raised butmay individuals, it isby a mode
which cannot be to the states of the Unionapplied consistently
with the fundamental that cannot, withoutprinciple they
their intoassent, broughtbe court at the suit ofany private

See, Expersons.” 209 U.also, S. etparte Young, 123, 157
28 441.Ct.seq., Sup.

But there here iswhat aemerges perhaps larger question.
To say that the courts have tojurisdiction review statutes at

suitthe of of the whoany taxpayer state seeks to theenjoin
of out of the state forpayment moneys the adminis-treasury

tration or enforcement of those statutes is to aestablish gen-
eral in the courts over allrevisory jurisdiction be-legislation

actual or has other-any justiciablefore judicial controversy
arisen. I that nomay saywise statute issafely received with

Aunanimous found.approval. taxpayer always be Itmay
answer to that the court asayis no has discretion as to when

this of theit will or issue itsrecognize right taxpayer injunc-
That the isonly changestion. which itprinciple tosought

our form of to the extent thatupon government weengraft
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are “Theto tbe statement of it courts baveby saying:modify
in allthe their discretion to review etc.power legislation,”

To mind it is an to that thissayobvious orfallacy powermy
this discretion extends to the ofreview unconstitutionalonly
statutes. As well one thatmight say courts had jurisdiction
to withtry only persons crime. Theguilty charged inquiry

is whether or not the act inproposed is unconstitu-question
tional, and it is to entertain such and decide it for orinquiry

the of the statute that theagainst validity existsjurisdiction
if it exists all.at To a in the courtsrecognize power .resident

which that branch of theby couldgovernment supervise leg-
inislation this would to a inbe create radical ourway change

of as heretofore understood. This must beplan government
to those who have their studiesextendedquite apparent legal

and the ofthe minutiae of cases rulesadjudged privatebeyond
and have some of the ofright acquired knowledge principles

All revenue measures and most other statutesgovernment.
some the for their admin-publicinvolve charge upon treasury

All acts of the involveistration. thelegislature expenditure
of at least- andfrom the state treasury printing publishing.

all would thisTherefore statutes at be sub-preliminary stage
In to a of this kindto review. reply suggestionject judicial

one of the learned counsel forfrom the bench plaintiffs sug-
this was so small that a suitthat would notexpense begested

de minimis non Curat lex.entertained because But this an­
v.the cases of Mueller Eau Claireswer overlooked Co. 108

Durand,and B. Co. v.430,Wis. 84 N. W.804, Chippewa
603,122 99 N. wherein it was held that85, 108, W. theWis.

or ofnot into amount extent the tax­court will theinquire
he is it over­Besides,so as a'taxpayer'.interest longpayer’s

in founded theconsideration that a uponlooked the republic
the law itof its citizens before would be incon­equality quite

to rest the tojurisdictionwith fundamentals reviewsistent
acts at this of their existencepreliminary stagelegislative

the who inthe wealth of comes totaxpayerupon represent
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bimself and the Nor can the of tbepublic. amount charge
which the law on the stateimposes thisaffecttreasury ques-
tion, which is one of jurisdiction. No statute the tax-gives

an interest inpayer the funds in the state Thetreasury.
courts must invent that of if tospecies it isproperty right
have inrecognition the courts. The courts also have consid-
erable discretion in orgranting withholding injunctions.
This leads to theinevitably conclusion that the court is asked
to create or a not common law orby stat-recognize right given
ute and then exercise its discretion to issue an toinjunction

all for thethreatened invasion of this andprevent pur-right,
of an occasion or an to review thepose making opportunity

itsof a statute at ofconstitutionality preliminary stagethe
andbefore its enforcement is beforeexistence, attempted any
To do sohas arisen. wouldotherwisecontroversy justiciable

lawconflict with notion of constitutional and thethe powers
of of the with reference tojudicialthe branch government

inlaws announced v.unconstitutionaldeclaring Marbury
Madison, 1 and cases since. It has137, beenCranch, many

declare a unconstitutional, but,said that courts never statute
which it notwith a question mayconfronted judicialbeing

which commands one andand with a constitutionevade thing
andreluctantlywhich commands the opposite, theya statute

com-subordinate,not thetheunavoidably paramount,obey
thus forced theuponmand. The result of the grave duty

it is inca-of the statute becauseis unconstitutionalitycourt
last.which But herespeakin the courtsof enforcementpable

with the consti-the statutetoonly compareare asked notwe
and to hold forforthe occasion so doing,to maketution, but

fiction,so,to do by legislation, legalof usthe enablingpurpose
that hasdecision, everyor taxpayerunprecedented judicial

in state Thein the funds the treasury.interesta proprietary
the ofthis concerning constitutionalityat stagecontroversy

was have beenwhich or might presentedis the samea statute
or to the legis-of the legislaturecommitteesto the judiciary

danbe
Highlight
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the governorin as beforelature session the same that waged
anof appealis in the natureto induce him to veto the act. It

from the and branches of theexecutivelegislative government
to the judicial.

“The this suit wastheory which, broughtupon apparently,
theis an from tothat have theparties appeal legislature

immediate andand that the are ancourts; generallatter given
former.the acts of theof the constitutionality ofsupervision

andofin an honestSuch is not true. Whenever, pursuance
individualoneanyactual of rights byassertionantagonistic

against there is a' theanother, presented question involving
ofof act state or and thevalidity any legislature, federal,any

on of thedecision rests the legislaturenecessarily competency
duties,to the in exercise of its solemnmust,so court theenact,

not;whether the act constitutional or but suchdetermine be
ofan and functionexercise of is the ultimate supremepower

in the last and as a neces­only resort,courts. It is legitimate
con­and vitalearnest,in determination of real,thesity

that,theIt was thoughtbetween individuals. nevertroversy
insuit,means a a beaten theofby party legislaturefriendly

as theto the an to constitution­inquirycould transfer courts
& T. R. Co. v. Well­of the act.” G.Chicagolegislativeality

man, 143 S. 12 Ct. 400.339, Sup.U.

11Warren Pet.Bridge,Charles River v.also, BridgeSee,
Johnson,Stanton, v.6 50; Mississippiv. Wall.420; Georgia

ex-to thewill not restrainAn issueinjunction4 Wall. 475.
thatlaw on themerely groundunconstitutionalof anecution

Comm’rs, 248;2 Pr.Abb.v.Thompsonit is unconstitutional.
Cheetham, 37;Pac.657, People5419 Wash.v.Birmingham

Court, Pac.182, 6829 Colo.v. DistrictAlexanderex rel.
correct anddecision below wastheI convinced thatam242.

affirmed.should be
awho is also taxpayercitizenasecond suit privateIn the
and in thebyan actionin this court'beginas relator toseeks

treas-and stateof statethe secretarystate againstof thename
fundsoutthem from payingofthe purposeurer for enjoining

ad-ofand other expensesfor salariesstate treasurythefrom
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this and also thelaw, members of theministering against
tax thecommission,state latter from theenjoining exercising

and conferred them act induties thepowers upon by question,
all thatthe this act isupon unconstitutional.ground As

of state and stateagainst treasurer thesecretary ostensiblethe
of the is tobill the state aspurpose protect treasury; against

the state tax commission the real of torelator avoidpurpose
income tax is havedisclosed. No been taken to en-paying steps

theforce law and the time for its enforcement has not arrived.
was relatorApplication made to theby toattorney general

and this that officialbegin prosecute suit, andrefused, re-the
lator on this with the usual averments ofshowing, irreparable

seeks arouseetc., to the ofinjury, jurisdiction thisoriginal
court to entertain the to his insuit, counsel theput private

of the to andplace it, to have theattorney general prosecute
state at this of existence of ownthe statute its of-stage enjoin
ficers from its own revenuecollecting upon the averments
that the statute is unconstitutional. The constitutional grant
of to this court is thatpower

of thisjudicial state,“The both as to ofpower matters law
inand shall be vested a court, circuitequity, supreme courts,

of and incourts ofprobate, justices the . . .”peace.
Art. sec. 2.VII,

“The incourt, cases otherwise insupreme except provided
this shall haveconstitution, whichappellate jurisdiction only,

theshall be with state. . . . The courtco-extensive supreme
shall have a control over all inferiorgeneral superintending

shall have to writs of habeascourts; it issuepower corpus,
certiorari,mandamus, warranto, and otherinjunction, quo

and and to and determinewrits,remedial hear theoriginal
Art. sec. 3.VII,same.”

last sectionof the above quoted giving powerThat portion
hear andmentioned and to determine thethe writsto issue

to confer this courtupon originalwas construed juris-same
withincontroversiesall the of andjudicial scopeofdiction

of such writs at commonthe issuance butlaw,instituted by



12] JANUARY TERM, 1912. 535

Cases,Income Tax 148 Wis. 456.

it was said that the court would only exercise the power thus
ingranted controversies theaffecting of the state,sovereignty

its franchises and orprerogatives, the liberties of its people.
It was also decided that the writ of injunction, found in this
section associated with the so called prerogative writs, might
also for this reason be toemployed assert the prerogatives of

Casessovereignty. collected in State ex rel. Lamb v. Cun­
83 Wis.ningham, 90, 53 N. W. 35. theregulating.Rules

exercise of the original asjurisdiction fromdistinguished the
appellate ofjurisdiction this whilecourt, andappropriate de­
sirable to ourfacilitate are notwork, fundamental. Power
is derived from the not fromconstitution, such rules, which

toonly operate the ofmanner its exercise.regulate They
tomerely serve indicate when the parties shouldlitigant ap­

this court inproach the first instance and when reach this
court or ofwrit error. Iby appeal -is, think,There a marked

between such as rel.inconsistency cases State ex Drake v.
40 Wis. In reDoyle, 175; 98 73 N. W.140,Wis.Hartung,

and State ex rel. v. 132988; Stengl Cary, Wis. 112501, N.
and428;W. other cases found in our andreports referred

into the written Chief Justiceby WiNsnow herein.opinion
I am satisfied with the of the incourt this re-quite opinion

will ofbut fear it meet the usual fate merespect, judicial
and when a newbe exigencywarnings again disregarded

The vests in this court judicialarises. constitution only
administra-thus by implication political,power, excluding

a suit byto instituteand Thetive, power. powerlegislative
said to becannot belogicallyand in the name of the state

ad-executive orIt is ratheran exercise of judicial power.
theattorneys,districtTheministrative. attorney general,

thisother officers possess power theyand althoughgovernor,
is historical associa-onlyIt byexercise no .judicial power.

as fromdistinguished“judicial power,”tions of the words
ina suit courtact .of institutingthat thedefinition,scientific

exercise ofcalled an judicialstate can bein name of-thethe
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that thepower. judi-it to be settled byAssuming precedent
for-cial inmentioned our is thatpower powerconstitution

exercised the of and the Chan-merly by court BenchKing’s
incourts still fell of authoriz-cery that shortEngland, power

an attack suit the ofacts co-ordinateing upon departmentsby
of hadwrit beforeby any any legal controversygovernment

of acts. thenarisen the execution such Howby attempted
did this court to the institutionauthorizeacquire jurisdiction
of and to a logicalthen entertain such suit? Neither analy-
sis of historical associationthe term nor“judicial power”

of suits thewarrants the exercise. The restriction against
while hestate,if of thestate is quite impotent taxpayerevery

in his neverthe-suit, maycannot make state a defendantthe
in a action theless make the state a civil againstplaintiff

him. If these stateto his battle forsame officersstate fight
them to re-in actionstate an againstofficers therepresent

the sametheythe law, occupystrain them from enforcing
and make the same claims when this form oflegal position

is We can hardly saythe state plaintiff complete.making
a suit the state thethe has become by againstthat controversy

toWe cannot liken thefor that would be absurd. statestate,
the forcourt,and direction ofadvicea trustee theseeking

andover the trusta jurisdictionthat supervisorypresupposes
find an anal-We cannotin and thethe court begs question.

Massachusettsthose states likethe ofgovernmentsinogy
courtthecallmay uponor thethe legislaturewhere governor

of be-and litigation,of enactmentin advancefor an opinion
such opin-inthe courts givingit conceded thatiscause there

Opinionin capacity.in but a politicalnot a judicialions act
Justices, 566. Turn this as we wewill,557,126 Mass.of

fact whether the tax-that,with theconfrontedare always
the suit involves aor the state plaintiff,is plaintiffpayer

andto reviewof revisepowerof this courton the partclaim
to theirwith reference constitutionalityacts the legislatureof

con-has arisen other than acontroversyjudicialbefore any
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for thethis courtbylife and existencenursed intotroversy
and quotedI have saidof revision. All thatsuchpurpose

onthe taxpayerwith to the action in the name ofreference
Ito action. Of the two wouldthis thispoint preferapplies

this to the same weak-suit,the because is subjecttaxpayer’s
is one andand also savors of subterfuge. Sovereigntyness

all thein the exercise ofindivisible. But sovereign power
The mannerof must concur.governmentgreat departments

the division ofof this concurrence is govern-regulated by
the limitationsin the constitution and placedmental powers

ex-or fromthis divisionfromdepartmenteachupon arising
in therestrictions foundimplied organicorpress necessarily

it lib-butlaw. sometimes efficiency, promotesThis impairs
ais despotism.efficientThe most promptly governmenterty.

ad-futureof which sacrificesIt is the wisdom the spendthrift
whoThe statesmenimmediateforvantage gratification;
andunderstood these thingsfounded the American republic
andlibertya ofmade deliberate choice between government

' The thus farand resultof prompt efficiency.one temporary
In ofplanhas their thejudgment. prevailing gov-justified

of funds in the public treasury,the theernment guardianship
to'is committed theprovided,whenexcept speciallyotherwise

tois responsibleof whichthe government,branchlegislative
to takeisbranch of theThe governmentthe judicialpeople.
the ex-ofIn consummationin questions.no part political

act onlytolast,it is to act andercise of the sovereign power
Until itcontroversy.an actual judicialaroused bywhen

thecontroversy,in suchincidentallybefore the courtcomes
nota is a political,of statuteconstitutionalityof thequestion

resi-noThere is therefore jurisdictiona judicial question.
and thethere is in thecourts, gover-as legislaturein thedent

in of a judicialadvancean act unconstitutionaldeclarenor, to
Thethatinvolves question.which necessarilycontroversy

controversysuchtohas no jurisdictiontherefore createcourt
in behalfmind a suitis to fictitiouswhat myauthorizingby
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suchof the its own where the forofficers,state against ground
aa to taxes undersuit is that these officers are about collect

rule thatis of thetax law. That a statementgeneral merely
donebewhat done cannotcannot beconstitutionally directly

down the American repub-The latter breaksby indirection.
lican as the former. Examiningform of as wellgovernment

where a wasfrom In a case bounty grantedanother viewpoint:
of-and the disbursingto ofmanufacturers sugar by Congress

thatunder the beliefficer of refusedtreasury paymentthe
au-and the statuteunconstitutional,wasthe act of Congress

States, an actual justiciablethe Unitedthorized a suit against
and under a consti-here,arose. But eventhuscontroversy

ofcourttheonly, supremetution delegated powercarrying
in secondas forth thedecided, para-the United States set

of thegraph syllabus:
deter­of to“It is constitutionalwithin the power Congress

foundedaremine claims thewhether upon public treasury
and principlesmoral and honorableupon obligations, upon

of and decided such in theandright justice; having questions
and for theaffirmative, having public moneyappropriated

canclaims,of such its decision if beever,payment rarely,
of review the branch ofbythe thesubject judicial govern­

Co. 163 16 1120.Realty 427,ment.” U. S. U. S. Ct.v. Sup.
Smith,v. 589,in Allen 173 U. S. 19 Ct. 446,Approved Sup.

Froehlich,ex rel.and cited in State Garrett v. 129,118 Wis.
94 50.143, N. W.

If we the case with the we will findinstant abovecompare
that here no has the courtarisen, butjusticiable controversy

a inis asked to make one suit the name of theby authorizing
of and herestate the a that we areupon petition taxpayer,

in such whichasked to decide suit that the legislature, pos-
had noall not forbidden,sesses orpower power discretion to

an of formoneysmake theappropriation public ofpurpose
itsa statute andpassed by legislatureenforcing approved by

I this noits executive. think court has so to do.jurisdiction
to decide itsFor the court before isjudicial power aroused
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aby legal is to acontroversy assume notjurisdiction togiven
law.it I thinkby the of suchassumption jurisdiction

the form of aschanges government heretofore established and
andunderstood, therefore we are justified in ordisregarding

inoverruling precedents this court which by meremight logi­
cal inference seem to this suit. Isupport think we should
have the to beforecourage stop this lasttaking step fraught
with such In this Iconsequences. connection wish to men­
tion Frear,the case of rel.State ex Rosenhein v. 138 Wis.

119 N. W.173, which was a894, motion for leave to bring
suii in the name of the state. When motionthat was pre­

it willsented be remembered those that Iby present protested
from thevigorously bench against suchcountenancing any

I and Ithen still think that theproceeding. suitthought
there was If ofsuggested the Wis­preposterous. legislature

had ofconsin not been a rather itbody feeble temper might
not be discreet for officers to assert theentirely judicial right
to and suchlaunch determine a suit. But the motion was

and I Idenied, to that no careful attentionregret gave tosay
the of the the motion andlanguage opinion denying neglected

therefrom. I do not think thatto dissent either the com­
a in favor'of andstates cause of action the stateplaint against

taxesThe mere fact that will be collected fromits officers.
number of its citizens the state authorities forbya thelarge

state.no the Allactionable wrong against gen­state creates
ofall the state ánd all police regu­affect the peopleeral laws

extent.or liberties to some Butcurtail their rightslations
canto the state. ano of action Neither gen­this rightgives

the statenew. The notion that hasit ever sobelaw,eral tax
laws to theis, least, veryto test suchof action saya right

on itsthat a law which appearsthe factNor doesnovel.
to somebe enforced atand is about expensebooksstatute

andso. It is thedo constitu-'treasury legalstatetheupon
law lawhandle a whether that be validin which towaytional

of that lawmode beforeis the proper gettingItor invalid.
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ofthe courts. that the officersIt tomerely amounts saying
mannerinthe state are suchabout to enforce the state statutes

as to create will comecontroversies which thusjusticiable
before the in andestablished, way.court the ancient, orderly

such is validis If the statuteSurely not actionable.attempt
it dutyis their enforce it is in event theirto andit, anyduty

itto held invalid theuntil it is to he branchby judicialobey
of the in a of the lat-judicial controversy whichgovernment
ter branch has If the has discretionjurisdiction. legislature
to recognize moneymoral andmerely appropriateobligations

forfor their en-moneyitpayment, surely may appropriate
the testjudicialeven toa void act and thus itforcing bringing

march ofin an actual that in theIt bemaycontroversy.
in thetheand evolution changethe of-progress governments

decisionconfirmed thebyof our created orplan government
I think notmistrust, throughherein is andinevitable. But I

this in di-the of court thetimidity, alwayssteady progress
of more willrection This establish the ju-grasping power.

of andas a branch thediciary government displacepolitical
it from that of which it has sodignified impartialityplace

This of isand so filled. extensionsuccessfully powerlong
has resulted in the wreck of humanthe whichprogress always

now made it in Inmyhave protest againstinstitutions. I
Revisor, in124 N.592, 610;141 Wis. W.re Appointment of

Canvassers, 145rel. v. Board Stateex KustermannState of
Frear,ex rel. Rosenhein v.in State489;130 N. W.294,Wis.

134 154,N. W.Brennan, - Wis. -,in Lawler v.supra;
Iwhat conceive toand socase,in the dischargedand instant

inthat taken theevencase,In view of theduty. anybe my
action should beme the secondit seems toopinion,majority

oftheas secretaryof againstfor want jurisdictiondismissed
IBut consider that this courttreasurer.and the statestate

this to re­state,of jurisdictionconstitution nounder thehas,
and in thisof its existence waythis stageatthe statuteview

so to doof theThe jurisdictionassumptioncase.in either
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cannot be justified re-tbe sucbupon ofcomparative futility
view demonstrated tbeby result in this case.

IMarshall, J. concur in tbe decision and in the stated
general ofcharacter this- viz.:court’s original jurisdiction,
that it is of awholly to incharacter, be exercisedprerogative
the name of the state,sovereign, for thestanding people—the
as an entirety.

I concur that theprerogative judicial jurisdiction under
constitution is to this and ordi-court, that anwholly,reserved,
nary action totaxpayer’s vindicate isprivate entirelyrights
outside of that field.

I do not in theconcur view nothat the circuit courts have
jurisdiction of disburse-actions totaxpayer’s enjoin illegal
ments or waste of state uncon-under the ofmoney guise an
stitutional enactment. Thelegislative suchjurisdiction of
circuit courts is as boundless theunder as to allconstitution,

as can be the violations ofordinary matters, orlegal equitable
It was there inrights. the thelodged by people beginning.

It cannot takenbe orgiven, modified,away, legitimately, by
or infiat of this court in mannerany way except theany

lawout in the fundamental without fieldpointed theinvading
of usurpation.

treatmenthistorical of this court’s administration ofThe
I in-taken,is not to be asits jurisdiction apprehend,original

its is fenced about prece-tended to indicate that merepower by
ofthe broador atdents, all, except by prerogative purposes

ofas the classification illus-precedentsthe farSogrant.
what isnature of the jurisdictiontrates the respectinggeneral

iswithin the field of itand is not prerogative purpose,what
I inthink,should be that lightvaluable but regarded,very

fallsfor remedial whichactivitysituation callingonly. Any
field the originalfalls within jurisdic-within the prerogative

there isof whethercourt, regardless any precedenttion of this
exer-whether should besuch jurisdictionthe butcase;to fit
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cised or not in case more ormust, rest,any given necessarily
in discretion.less, judicial

I do not concur in the character ofrestrictive the decision.
now and now,I think court should meet decidethe plainly

and each of the discussedimportantpermanently, questions
decided this courtmust becounsel, which, obviously, byby

for all concerned.and earlier the betterlater,sooner or the
ifI think should be thusavoided, possible, obviat-Any delay

ofof a characterizedperiod uncertainty bythe occurrenceing
and disturbance tobusiness attributableexpensive litigation

court to after the fullnow,thisby grapple argumentfailure
the matters to. Judicialwith referredefficiently prog-had,

isIt whollythat is the correct judicial policy.lineress along
It is the need of theto so progress.the court’s powerwithin

were,of it are beforestate,the asThe whole peopletimes.
Itthis to make a full decision.itinvokingin this casecourt

as aseffectually practicable.to them to respondis due
for this brief memo-I substitutewillfuture timeAt some

of made.in the suggestionssupportrandum an opinion

15,filed March 1912:wasopinionThe following

into atwrite,determined length,IMarshall, fullyJ.
toreflection itfurther seemsOnfor the above.substitution

to some suggestionsdignityunwarrantedgivedo mightso
effectuallyisaswere, supposed,whichcasesin thesevoiced

not,and so are generally,than a century ago,moreforeclosed
for discussion.deemedbeefficiently, opennot,and should

here, many importantholdings throughAfter uniformthe
in the aispublic treasury,that public moneyadjudications,
for and dis-for all the people public purposesof trustsubject

valid and that everyto legislation,pursuantbursable, only,
insufficient interesttrust having pre-is a cestui quetaxpayer

in the field of thistrust to bethe .recognizedabuse ofventing
in toa relatoras proceedingsjurisdictioncourt’s prerogative

in ofaction namein motion theauthority bysovereignset
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the state for orprevention any to tbesuggestions con­redress/
trary, however well assupported an original proposition,
might well have but a notice. The same is ofpassing true
the question of whether an action a state officertoagainst pre­
vent disbursement of inpublic money the enforcement of an
invalid act of the is the state inlegislature against any proper

ovqrsense. It has been held and over in terms inagain, or
that such aneffect, action is to be as theregarded per­against

son in his not andindividual, his official so notcapacity,
theagainst state,' held mostvery recently significantly by—so

the ofcourt the Unitedsupreme States. Ex 209parte Young,
123,U. S. 28 441,Ct. followedSup. here in Bonnett v. Val­

lier, 193,136 Wis. 116 N. W. 885.
It is essential to strictly maintain thehere stated'foregoing

Only so can this courtprinciples. by doing perform itsfully
function as thegreat conservator,efficientsupreme defender,

and of the inherent and of thepreserver guaranteed rights
fromThe court will not swerve thepeople. courseproper

for which it was status,given independent fear,“through
or of reward.” I knowfavor, affection, every memberhope

of firm in that. elsewhere,it is No unreasonable impatience
if such toexists, will be interfere with thepermitted sturdy

of constitutional here. While dueperformance duty paying
to co-ordinate it that def-departmentsdeference must expect

in There no fearthroughreturn. must be hesitationerence
of tocensure or of thethought judicial harpstringstuning

with as we hear advocatedconditions,harmonize temporary
In no division of sentimentat times. that isoutside there

here.
in-much the toI too for lawmaking powerhave respect

therethat there is any dominating thoughtthe ideadulge
to en-of here testdutyto the willing performancehostile
occasions,restraints on all properconstitutionalbyactments

whenthereonand of judicial disapprovalthe stampput'
evidentlyof enactment beingbecause themanifestly required

forform;in and too much respectin lawnot law fact though

danbe
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vistatbetbrongbtbe sentiment not to seeaverage legislative
fail­tbeatexhibited,of momentary impatience, —sometimes

of afterure of tbe considerateeffort,legislative judgment—to
andreflection to approvewbicb bemay depended uponalways
thathonor of todutyfull performance judicial appreciate

constitution,and tbewhen a conflict between an actthere is
de­matter, it mustas seems to tbe to view tbecourt created

to anyconstitution is superiorcide and “as tbebetween them
tbeand notconstitutiontbe tbeact ofordinary legislature

bothwbicb apply.”to theyact must tbe caseordinary govern
Madison, band,On othertbe1 137.Cranch,v.Marbury

in-­in tbetrust reposedfor tbeI too greathave high regard
tbe judicialvitality tonow tochosen for givestrumentalities

iffunction, anyto think there be considerablethat, sentiment,
fullelsewhere inimical to ofmomentarily, performance duty

Gen­influence in thathere, regard.it can exert efficient
I tbe ofsentiment tbe iserally speaking, apprehend public

in favor of a oftreatment constitutionalthoroughprompt,
Tbe haveknow,as arise. want to andthey peoplequestions

legislativeto know and instrumentalities desire toa right
moment, justhave at tbe earliestknow, practicablethem

new, far-reach­stand with reference towhere they important
enactments.ing

and tbeconstrued,as it has beenlaw,Tbe fundamental
of tbe constitu-tbe rulethis court as to applyingfunction of

itsand powerenactments using prerogativeto legislativetion
who would other-for tbe stateto actone assuminganyagainst

of antbe guiseunderrightswith guaranteedwise interfere
maintained. No one can win en-bemustenactment,invalid

that toreadyto and be vig-appreciatefame failingduring by
vindicate it.orously

reached tbe conclusionunanimity,withcourt, practicalTbe
and in tbearguedpresentedquestionsthat all constitutional

tbe tocourt’s powerwere withinone of them,in somecases,
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was withinconsider and but to what extent todecide; respond
much, con-its discretion. That left to judicial propriety,

in the courtandvenience, resultingexpediency,exigency,
of theso far as was vital to the existence commis-onlygoing

of thesion with to the featuresenforcepower dominating
ifthat far was would he well nigh,law. Not to thoughtgo

to gonot of notdiscretion; competencyabuse doubtingquite,
discussed.all so ablyfurther and decide important questions
and verya broad field for muchverythere is leftObviously,

ofto the greatperplexing litigation, probable prejudice
wasleft untouchedand welfare. The field soprivatepublic

is to ever be.as it liableeminent counselas coveredfully by
forfully ripewasof controversiesThe whole legitimatecrop

for theloudlyAll interests calledharvest.the judicial
with the prof-for the work toinstrumentality grapplechosen

expenseandthe waste of energyIn my opinion,fered task.
have avoided.failure to do so well beenmightattributable to

I con-to take the course adopted,It was to precedentaccording
the wheels ofbarefficiently prog-shouldfess. But precedent

full, foran judiciala to such appealmore responseress toward
? not.It seemsdetermination ^

view, its progressivewell with satisfactioncanThis court
controversies, castingsquarely,to meeting judicialascourse

mere piece-mealdilatory,of fencing,methodancienttheaside
de-technicalby dispositions,thedecision, finalitydelaying

anddisappointingandresourcesand privateto publicpleting
andredressforcourtsto thethose resortingtoexhausting

further progress.forThere is roomof wrongs.prevention
the law’s sometimes mani-delays,withImpatience significantly

law ofin the pro-any changewill withoutfested, disappear
ofmethod within the the courtprovinceofby changescedure

that the fault sup-motion, demonstratingownmake of itsto
lawadministration of themain,in in theis, theto existposed

law itself.in thethanrather
148 —35Von
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forSeeming wortb-wbileopportunity is most in-progress
in cases like those before us. aviting Where new law which

is as to its andquestioned its inmeaning legitimacy many
minor features asimportant well as the dominant one,-—-a

law of far-reaching character, thematerially peopleaffecting
and with eachgenerally bristling presenting,complications,

difficulty,serious broughtfrom somereasonable standpoint, —is
inhere for examination all such byearly aspects, brought—

exercise of so that all thepowerthe itprerogative people, as
are at the bar to the end that thewere, represented enactment,

so far as be enforced andvalid, may vigorously cheerfully
and the mischiefs fromto,submitted suchflowingordinarily

and law then full in-a course for a time the found ofbeing
should not the earliestfirmities, avoided, whybemay oppor-

taken to the whole mass ofafforded be willingly carrytunity
and and solveconsultation room patiently finallyto thethings

the statetothusuncertainties, promptly affording peacethe
?to the matter The existspowerinand its respectpeople

-areis in favor thereof. Weacclaimto do it. Universal
do it. haveintrusted to us to Wetheto vitalize powerhere

wenow for the task as prob-are as ableWetime therefor.
have not had as efficient as wehelpIf weever will be.ably

the is totime, power amplehave at futuretolikely anyare
from eminent advocatesassistancefurtherfor obtaincall and

> hesitate? Is there anyThen whytheories.of opposing
it ?forreasongood

in the affirmativeanswersatisfactoryanyI cannot perceive
customfrom judicialisHesitation largelyto the foregoing.

as withpossible,so longwith questionsdelayto grappling
it unnecessaryrender doingwill eithertimethatthe thought

more favor-later made underbemay perhapsor a decision
to minimize judicialand habit laborcircumstances,able

of to the endit,without theaffecting gradewhere practicable
have its duehere maycontroversies broughtof thethat each
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of attention. I confess areproportion tbe court’s burdens
and that from ifheavy anythe easiest ofway danger,escape
of which I I notexists, must am conscious of itssay being

isso, decisions to actualunduly ofby limiting necessities
cases as arise. That was a timethey for as a sufficientgiven

for ofjustification limiting activity prerogative jurisdiction
ato narrow field and it thetherein to essentialsvery limiting

of each rel.situation. State ex Board Ed. v.particular of
Hahen, Honor,22 re101; 625,Wis. In Court 109 Wis.of

N.85 W. 497.
the of was defi-While thescope power earlyprerogative

and if themaintained,stated it has thus been burdennitely
for notof work here was ever a excuse exercisinglegitimate

towithin such make a full decision in ascope,jurisdiction,
to of a warrantcase be character to the court inthought step-

from toits labor entertain it at thatall,asideping ordinary
When such doctrine took root there wereended since.long
of court and the for labormembers equipmentbut three the

to now afforded. There is cer-crude thatwas very compared
for undone whichneedlonger leaving anythingnotainly

of of work.done the burdenbecausebemight properly
should not the courtis whythe suggested,So inquiryagain

make the fullestinterest, prac-of publicin all cases great
as uncoveredgroundmuchinstead of leavingticable decision

it thethis seems thatsituation as? In such aas practicable
inwhole allsubjecttill thelaborscease itsnotshouldcourt

If suchexhausted. anyhave beenshalldetailsimportant
overlooked,beenor op-presented,fullyhavenot beenshall

expectedif can be reasonablyhelpshould be given,portunity
thatendso in thebar,at thediscussionfurtherforthereby,

athe plain,and peopleofficersexecutivefurnishcourtthe may
on theandfirst againthat atI urgedby.to gocertain guide

questionsimportantmanyThere arerehearing.formotion
liti-for expensivefurnish groundmayEachundecided.left
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To in andsettle all detail willgatiom require large public
waste. Con-must towbicb beprivate expenditure charged

servation of and and all suchtime peace, avoidingmoney
waste, now,can be effected a few more timeby daysjust

well to devote to the matter.which could be spared

1912.March 12,A motion for a was deniedrehearing

Estate of Koch. appeals.)(Two

12,5,December 1911 March 1912.
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Impliedjury:legal equitable:Remedies, contract:Oourt andor
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Koch, another,HenryKoch, or controllersA. and ownersJohn 0.
guaranteedcorporation, liabili-of itscertainof all stock of a

dropped out.became insolvent andsuch otherties. Later
bought Henry’s of thereinterest on the basisC.Later John

$77,500,generalcorporate thebeing ofliabilitiesassets over
beingC.,guaranty, of John noton the sidelater claimedas

whollyby beingHenry,mentioned, but, asassumedas claimed
yearsby C.later JohnSome twoJohn C.the twobetween

corporation.having it wasdied, Soonthecontrolledtill then
only equal aboutbankrupt towith assetsand foundadeclared

cent, es-general C.’sfifty of Johnper On behalfliabilities.of
guaranty,duly paid a claim$35,272.55 andon thewastate

compromised lessbankruptcy atproved andintherefor was
specialknowledgeconsenting aHenry ofhalf, withoutthan

$6,500. for balance dueTo his claimofestatebenefit to the
pleadedrepresentativepersonalstock, theC. on theJohnfrom

pleadedguaranty. an ex-The formeron thecontributionfor
regard,right and loss ofextinguishment inpress thatof the

pleaduty special exaction. Suchthrough as to theofbreachit
appeal.county oncourt but wasinnotwas sustained
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